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BBEJAEHHE

Kaxaoe rocyfapcTBo MMEET CBOE MNMpaBO M B KaXAOM  rocyAapcTBe
(yHKLHOHMPYET peryasTop oblecTBEHHBIX OTHOLEH Ui — NPaBo.

IlpaBoBas cucTeMa - noHsTHe Gonee WHpPOKoe M OOBEMHOE, YeM MPOCTO
NoHATHE «rnpaBo». [lpaBoBas cucTeMa - 3TO B3ATble B €IMHCTBE [MpaBOBblE
ABJICHHSA, KOTOPbIE XapaKTepW3ylOoT NpPaBOBYK JXH3Hb JaHHOro obulecTBa M
rocyaapcTsa.

ITpaBoBoe rocyJapcTBO HEMBICIUMO 0e3 BbICOKOPA3BUTO,
JEMOKpaTHUYECKO M ueTko pabotaioweii mnpaBoBodl cHCTeMBl, CrMocoOHOH
3QdexTHBHO 3alWMIATE HHTepechl o0luecTBa W ero rpaxaaH. Ho nommumo
OXPAaHHUTENbHO-3AIUUTHTENLHOK (YHKUWHM, OHA TNpU3BaHa BBIMOJHATE TaKKe
MHoroobpasHbie perynsTHBHO-OpraHHU3yIoLIHe, CTabUNU3UpYIOLLKE H
CTUMYIIUPYIOLLIME  3ajayM, CBA3aHHble ¢  obecrniedeHneM  HOpMaNbHOM
HU3HEACATENBHOCTH  NIOAEH, pa3BMTHEM OKOHOMHKH, HAyKM, KYJbTYphl,
obpa3zoBaHNs, COLHANILHOM cdepsi, peany3alivedi npae 0 cBo6O MMUHOCTH.

Bce Bbile M3n10KEHHOE FOBOPUT O HECOMHEHHOM aKTyanbHOCTH BbiOpaHHOI
MHOH TEMBI.

O0BexToM HCCNenoBaHHA ABJIAKOTCA NpaBOBBIE CHCTEMBI COBPEMEHHOCTH.

npe}lMeTOM BRICTYNAET MOHATHE, COAEpPKaAHHE H BHAbLI MpPaBOBLIX CHCTEM
COBpPEMEHHOCTH.

Lle.l'lb[() pa60“rb1 ABIACTCH HCCAEAOBAHHUE MNPAaBOBLIX CHCTEM COBPEMEHHOCTH.

B cBa3u ¢ YKa33HH0i7[ HEhblo B X04€ pa60'rb| ObLIM MOCTaBJieHbl CncAyouHe

3agaum:
1) onpeneneHHe NOHATHA NPaBOBOH CHCTEMBI;
2) ananu3 coepxanus NpaBoBoii CHCTEMBbI;
3) uccieoBaHHWE OCHOBHBIX CHCTEM COBPEMEHHOCTH, HX OTJIHYHS.
MeTtononornyeckoit OCHOBOH JaHHOH paboTbl MOCAYKHIW AHHAMHYECKHE H
CTaTUCTHYECKUE METOABI.
TeopeTnueckoil OCHOBO# HMccneOBaHUS ABMIHCh HaY4HbIe TPYAbl YYEHBIX:

AnekceeBa C.C., Anaposa T.B.,ba0aesa B.K., [laBuna P. u apyrux.





)

Pabota coctout u3 BBCACHHA, ABYX rnaB, Kaxaas H3 KOTOPbIX COCTOUT H3

ABYX naparpad)oB, 3aKJIIOUEHHUS W CIIHCKA JIUTEPATYPbI.





I'TABA 1.ITOHATUE U CTPYKTYPA NMPABOBOI1 CUCTEMBI
1.1. IloHaTHe NpaBoOBOii CHCTEMBI

[lpaBoBas cHcTeMa - 3TO COBOKYITHOCTh B3aHMOCBSA3aHHBIX, COMNAaCcOBaHHbIX
H B3aUMOJEHCTBYIOWINX TNPABOBBIX CPEACTB, PETYIUPYIOIMX OOLLECTBEHHbIE
OTHOIUCHHS, a TaK)K€ O3NEMEHTOB, XapaKTepu3ylolMX YpPOBEHb MPaBOBOrO
pa3BUTHS TOH WK UHOM cTpaHbL.'

B Teopuy rocymapcrBa W npaBa aKUEHTHPYETCS BHMMaHME Ha TOM, YTO
CAenyeT pa3nuyaTh NOHATHA «CUCTEMA MPaBa» M «IIPABOBAs CHCTEMAY,

IIpaBoBas cucrema - 3TO MpeAenbHO LIKPOKas, cobUpaTeNbHas KaTeropus,
OTpaxkarolliasi BCIO TMpaBOBYI0 OpraHM3auuK JaHHOro obwectBa. Ee MOXHO
ONpelenTh KaK COBOKYMHOCTb BHYTPEHHE COTMIaCOBAHHBLIX KW B3aMMOCBA3AHHLIX
IOPUAHYECKHX CPEACTB, C TMOMOIULIO KOTOPBIX TOCYJAApCTBO  OKAa3blBaeT
HOPMaTHBHOE BO3AEHCTBUE Ha OOlLECTBEHHbIe OTHOWeHUA. CHcTeMa e npasa -
3TO ero cyrybo BHYTpeHHEEe CTPOEHME, BhICTYMAIOIIEE COCTABHBIM KOMIOHEHTOM
npaBoBO# CHCTEMbI.

[1paBoBoi cHUCTEMOI SBAAIOTCA B3ATbie B €JAWHCTBE MpPABOBLIE SBIEHMS,
KOTOpbIE€ XapaKTepU3YIOT NPaBOBYIO KKH3Hb AaHHOTO 00LLUECTBa W rocyapCTBa.

IlpasoBas cucrema ofpasyeTcsi B CBA3M C MPaBOM W GasvpyeTcs Ha HeMm,
oTClofa ee Ha3zBaHWe. OHAKO OHA He CBOJAUTCA TONLKO K MpaBy, a 3HAUWTENBLHO
wkpe ero. [IpaBoBas cucteMa — kKoMIiekcHoe obpa3oBanne. OHa BKIIOYAET BCe,
4YTO HMEET MPaBOBYIO (IOPHAUYECKYIO) OKPACKY. }

I1paBo siBNsAETCS HOPMATHBHOI OCHOBOI NPaBOBOI CHCTEMbI, NG KOTOPOMY B
KOHKPETHOM O0OLLECTBE MOXHO CYAMTh O CYLIHOCTH BCeH NpaBOBOi CHCTEMBI
3TOro 00LIECTBa, NPaBOBOH MONMTHKH W MAEONOrWK rocyaapctsa. [ToMUMo rpasa
MpaBoBas CHUCTEMAa BKIHOYAaeT B cebsf M HECKONBKO JpPyrHX Claraemelx -

NpaBoOTBOPYECTBO, IpaBocyiHe, IOPHAHYECKYIO  NMPaKTHKY, HOpMaTHBHLIE,

' Cm.: Crapunosa 10.H. Poccuiickoe FOCYNAPCTBO H NPABOBAA CHCTEMA: COBPEMEHHOE palBHTHE, NPoGAEMBl,
nepenextheel. Bopouewx, 2005. C. 102,

* Cm.: Marysos H.U., Mankko A.B. Teopis rocynapcTea w npasa. M., 2001. C. 173.
' Cm.: Babaen B.K. Teopna rocynapcTsa H npaga B Cxemax W onpeaenennax. M., 2005, C. 150,





MPaBONPUMEHHTENBHBIE W MPaBOTONKYIOLIME  aKThl, [PABOOTHOLIEHHA,
CyObeKTHBHbIE mpaBa W O0O0S3aHHOCTH, MPABOBLIE YUPEXAEHHS, 3aKOHHOCTb,
OTBETCTBEHHOCTD, MIPABOCO3HAHHE H APYTHE.,

TlpaBoBas  cuctema  spnserca  Oojlee  OOLIMPHOH  PeanbHOCTHIO,
OXBaThiBalollleil coOOH BCIO  COBOKYNMHOCTb BHYTPEHHE  COIJIACOBaHHbIX,
B3aMMOCBSA3aHHbIX, COLMANILHO OJHOPOJHBIX IOPUAHYECKHUX CPeICTB (ABNEHHi), ¢
MOMOUIBIO  KOTOPhIX  OdHUMANbHAA BAACTh  OKa3blBAET PEryJATHBHO -
opraHusyollee ¥ crabunusupyolee Bo3aeficTBie Ha oGLIeCTBEHHbIE OTHOLLEHHA,
noBefcHHe mwofell (3akpensieHHe, peryjMpoBaHue, J03BOJIEHHE, OOBS3LIBAHKE,
3anpelleHne, yOexaeHWe W NpHHYXKAEHHE, CTUMYNHpPOBaHMS W OTrpaHHYEHUd,
NpeBeHLIUs, CAHKLIWSA, OTBETCTBEHHOCTD H T.4.). '

HopMbl npaea BMecTe ¢ nopoxaaemMbiMH UMH TPaBOOTHOLIEHHAMH - 3TO
HeoOxoAHMMbIE KperuieHus, CBA3KH NpapoBoii cuctembl. Ho npaso - Toxe cuctema,
v npuTom HauOonee ycToHuuBas M AUCLMILIMHMpYIOUIas, cofepxallas B cebe
4YeTKHE OLEHOYHbIe KpuUTepHH. DTo - OazoBas cucteMa B cucreme, SBnssch
MEPBHYHbIMH  KJIETOYKAMH MNPaBOBOH CUCTEMbl, HOPHAHYECKHE HOPMBI H
COCTaBJISIIOT €€ NEepPBOOCHOBY, NMPUAAIOT el )KU3HeHHble cHibl. IMeHHO uepe3 3TH
HOPMBI AOCTHTAIOTCA, NMPEX /i€ BCero, OCHOBHbIE LIENM NPABOBOIO PEryJIMPOBAHUS.
IlpaBo nOMHHHpYET B NMpaBOBOH CUCTEME, UTPAET B HEH PONIb KOHCOAUAKPYIOLLETO
(hakropa, «LeHTpa npuTKEHUA». Bee npyrue ee aJieMeHThl ABNAIOTCS (aKTH4ecKH
MPOU3BOAHBIMH OT MpaBa. M BesikMe M3MeHEHUS B HeM HeM3DemHO MopoKAaoT
M3MEHEHHUA BO BCEH NpaBOBOH cUCTEME WiH, N0 KpalHed Mepe, BO MHOMHX €€
yacTax.’

[lpaBoBas cucrema - clnoXHoe, MHOrocnoifiHoe, pa3sHOYPOBHEBOE,
HepapXx14ecKkoe U AMHaMHuuYeckoe oOpazoBaHHe, B CTPYKTYpe KOTOPOro €CTh CBOH
CHUCTEeMBI H NOACHCTEMBI, y35bl U 6510KkH. MHOTHe ee cocTaBhsiollie BbICTYNAlOT B
BUJE CBA3EH, OTHOLLEHUH, COCTOAHUH, PeXUMOB, CTATYCOB, FapaHTHii, MPHHUKMNOB,

nNpaBocyOBEKTHOCTH M Apyrux cneuuduueckux QeHoMeHOB, 00pa3yiolmx

*Cm.: Hepeecsinu B.C. O6wan Teopia npasa u rocynapcraa. M., 2000. C. 187.
*Cm.: Jlazapes B.B., Jliunens C.B. Teopya rocynapctsa n npasa. M., 2000. C. 310.
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001IHPHYI0 HHPPaCTPYKTYPY MAM cpeay GYHKUHOHHPOBAHHKS NPABOBOH CHCTEMBI.
Ecnu rosopuTh 0 ee OnoKax, TO MOXHO BbIIENHTb TaKMe, KaK HOPMAaTHBHbIH,
npaBooOpa3yolHni, JOKTpUHANbHbIH (HayuHBlif), CTATHCTHYECKHIA,
AWHaMH4eckui, Onox npaB W obs3aHHOcTEd KW Ap. Mekay HUMH CYUIECTBYIOT
MHOTOUYHCJIEHHBIE TOPH3OHTANIBHBIE U BEPTHKAJIbHBIE CBA3M W OTHOLUEHHS. Bee 310
OTpaXKaeT CAOXKHLIH NpaBOBOHR YKNaa JaHHOro obliecTsa.

[lpaBoBas cucTeMa MMeeT CYLUECTBEHHOE 3HAYEHWE [JIS XapaKTEPUCTHKH
npaBa, COCTOSIHHSA 3aKOHOJAATENbCTBA, NEATENbHOCTH CYAOB TOH MW HHOM
KOHKPETHOIN CTpaHbl.

Koneunbie wnenu npaBoBOro peryjaMpoBaHHs [OCTHTAlOTCH TOJNBKO ¢
MOMOLIBIO BCEH COBOKYNMHOCTH IOPHAMYECKHX CpEeNCTB, HaXOAALMXCA B
pacriopsikeHHH rocyAapcTBa, a He 3a cyeT OTAeNbHbIX W3 HUX. [TosToMy BaHo,
4yTOOBbl BCE 3BEHbs MPAaBOBOHi CHCTeMb! paboTaiM 4YeTKO M 0e30TKa3HO, aKTHBHO
BBIMOJIHSIA CBOH (DYHKIIMH.

Ha oCHOBaHWMHM H3NOXKEHHOrQ, MOXHO CAENaTb CIACAYIOIWNH BbIBOL:
[IpaBoBas  cucTeMa  —3TO  COBOKYMHOCTb  BHYTPEHHE  COIJIaCOBAaHHBIX,
B3aHMOCBA3aHHbIX, COLUHANIbHO OAHOPOIHLIX IOPHIHUYECKHX CPEACTB, C NMOMOLLLIO
KOTOpPbIX MyONH4HAs BAAcTb OKa3blBAaET PEryJATHBHO-OPraHW3ylOLIEE U

CT&GHJ’IHBHP)/POLHCB BO3/IeiicTBHE Ha o0DlEeCTBeHHbIE OTHOLIECHHWA, TIOBCICHHE

moaeii 1 ux odbegUHEHHI.

1.2. CTtpyKkTypa npaBOBO#l CHCTEMBI

CTpykTypa npaBoBOH CHCTEMBI — 3TO YCTOHYHBOE €MHCTBO 3JIEMEHTOB
NPaBOBOi CHCTEMBI, X CBs3€ii, UENOCTHOCTH, CBA3el 21eMEHTOB ¢ LebiM.’

JneMeHTaMH MpaBOBOH CHCTEMbI ABJIAETCA BCE TO, YTO HEoOXOAMMO INs
npoLecca npaBoBoro peryauposaHus. OHaKO UHOTAA KPYr 3/IEMEHTOB NpaBOBOM
CUCTEMB! aBTOPbI HEOBOCHOBAHHO pacluupsior. Tak, npod. baGaes nonaraer, uTo B

NpaBOBYX) CUCTEMY BXOAMT «BCE, YTO HMEET MNpaBoBYI (IOPHAHYECKYIO)

SCm.: CkakyH O.®. Teopna rocynapetua i npasa. CkakyH — Xapskons, 2000, C. 259,





oxpacky». OJlHaKo IOpHIHYECKYIO OKpacKy (TO eCTh OTHOLUEHHE K TNpaBy) UMEIOT
H TIPABOHApPYLIEHHs, OJHAKO 3TO HE 03HAYAET, YTO MPABOHAPYLIAEMOCTh (B TOM
YUCEe H NMPECTYNHOCTb) HYXHO OTHOCUThb K 37leMeHTaM NpaBoBoi cuctembi. He
BCE, UYTO HaxXOAWUTCA BHYTpPH 0OBeKTa, SBASETCA ero 3MeMeHTAM. DIEeMEHT - 3TO
HeoOxonumas, (QyHKUHOHANLHAA eaWHHLA CcHcTeMbl. A Heobxoaumas H
JIOCTaTO4YHas COBOKYMHOCTb 3/IEMEHTOB CUCTEMbl HA3bIBAETCA €€ COCTABOM.

B ropuauieckoii efiCTBUTENBHOCTH CIOXUAOCH OJIHO3HAYHOE MHEHHE, YTO
CTPYKTYPHBIMH 31€MEHTaMH CHCTEMBI NPaBa ABJIAIOTCA:

1. Hopma npaBa. [lpaBoBas HopMa npexcraBnseT coboii nepBUUHBIii
aneMeHT cHcTembl mnpaBa. OHa mnpexcraBaseT coBoil  ycTaHOBIEHHOE WIIH
CaHKLUHOHUPOBAHHOE rocy1apcTBOM obieobd3arensHoe, ¢dopmanbHo-
OMnpelejieHHOE  MpaBWIO  MOBEAEHHS,  MpEeJOCTaBMAIOLIEE  YYacTHHKaM
pEryAHpYeMOro OTHOLUEHHs CyOBEKTHBHBIE NpaBa W BO3Naratollee Ha HUX
topuanuecke ofs3aHHocTH. [IpaBoBble HOPMBl  PEryfiupyioT JIHIIB Te
o0llecTBEHHbIE OTHOLIEHHS, KOTOpble Ha JaHHbIi MOMEHT SABNAIOTCA Ui
rocyiapctsa HauOonee BaXKHbIMM, OOBEKTUBHO HYKJAIOLWUMUCA B TakoM
0nocpe/IoBaHHH.

2. Hsctutyr npaBa - 3T0 o00OcobBieHHas uacTb OTpacid Mpasa,
COBOKYMHOCTb [MPABOBBIX HOPM, PEryJHpPYIOIUMX ONPEAeNeHHYI0 CTOPOHY
KayeCTBEHHO OJHOPOJHBIX OOILECTBEHHLIX OTHOWIEHWH (HanpuMep, MpaBo
cOOCTBEHHOCTH, HACNEACTBEHHOE MPAaBO - HHCTUTYThI IPaXXAaHCKOTO Npasa).

UHCTUTYT npaBa sABNsSE€TCA COCTaBHOW 4YacTblo, 3BEHOM OTpaci, HM
perynaMpyeTcs He BCSl POJIOBAs COBOKYMHOCTb OOLUECTBEHHBIX OTHOLLUEHHH, a LB
KX OTAEJIbHBIE CTOPOHBI H OCOOEHHOCTH.

HMuctutyTr npaBa - ropa3fgo MeHblIas [0 CPaBHEHWID C OTpaciblo
COBOKYMHOCTb IOPHAHYECKHX HOpM. B KkaxnoH oTpacnu npaBa MOXHO BBbIAENHTh
MHOX€ECTBO HHCTHTYTOB.

Knaccndukauns npaBoBeiX HHCTHTYTOB MHoroodOpasha. Ilpexne Bcero,
MHCTHTYTbl AENATCA MO OTpacifiM MpaBa Ha TIPaXAAHCKHE, YrOJIOBHLIE,

AAMHHHCTPATHBHBIE U T. . [lo - 3TOMY K€ [PH3HAKY OHH [JEIATCA Ha





MaTCpHalbHbIE U NPpOUCCCYaNnbHbIE. Kpome TOro, HHCTHUTYThI NOAPA3NCNSIOTCSA Ha
OTpacJNCBbIC H  MEXOTpaclieBble, TIPOCTbIE W  CHOXKHEIE, PErYNATHBHBIE,

OXpaHHTENIbHEIE U T. O.

MuctutyTsl, npaBa MOXHO  KjaccMDHLMPOBaTe MO  CHEAYIOLUM
OCHOBAHHSAM:

- [Tlo xapaktepy npeanmucaHMd HMHCTMTYTbl MOAPA3JENSIOTCH  Ha
MaTepHalibHble (MHCTUTYT HaiiMa) U npoLeccyanbHble (MCKOBOE MPOH3BOACTRO).

- Tlo dyHkuMoHanbHOM poNM - Ha perynaTUBHBIE (MHCTHTYT MeEHbBI) W
OXPaHHTEbHbIE (MHCTUTYT npuBaeYEHUA K aIMHHUCTPaTUBHOM!
OTBETCTBEHHOCTH).

MHcTuTyTel  mMpaBa  MOryT CKNagbiBaTeCs B MOAOTpAachb  Npasa,
MPeACTABNAIOULYI0 CODOH CUCTEMY ORHOPOAHBIX HHCTUTYTOB OMNpejeeHHOi
oTpacid npasa. Tak, aBTopckoe, MHIHILHOE, H300peTaTeNsCKoe Mpaso ABASIOTCS
NOAOTPacAAMH IPaXXZAHCKOro MNpaBa; AOKa3aTeNnbCTBEHHOE MpaBO - NMOAOTPacib
YrOAOBHO-MPOLECCYATBHOIO npaga; MyHUUHWNaNbHOE - nojoTpacib
aAMHHHUCTPATHBHOIO NpaBa H T.J.

Psaj aBTOpPOB BbLIAENSIOT elle W CyOMHCTHTYT npaBa. Tak, no MHenuio M. H.
MapueHko, «MeXay WHCTHTyTaMM BHYTPM OTPacid MOFYT CYILECTBOBAThH
OTHoOLLeHust cyOopaMHaUKK, comnofAuHHeHHs. OnpefeneHHble YacTH KPYNHOro
MHCTUTYTa 00pa30BbIBAIOT HEPEOKO CAMOCTOSATENbHBIE MOAPA3AeNeHHs, KOTOpbIe
Ha3bIBalOTCA CyOMHCTUTYTaMH. HanpuMep, HHCTUTYT GHHAHCOBOH AMCLMIIWHLL,
JMCLMIJIMHBI TPYAA, MMYLIECTBEHHOI OTBETCTBEHHOCTH U T. 1.’

3. IlopoTpacns npasa. B pamkax HauGolsiee KPYNHBIX MPaBOBLIX OTpacieif
BbIAEJISIOTCA MOJAOTPACH, KOTOPblE 0OBEAHHSAIOT HECKOLKO HHCTHTYTOB OJHOMH U
TOW e oTpacnu. BHellHHUM BblpakeHHEM NMOLNOTPAC/H ABISETCS HaluyHe B Heil
TaKoW rpyniibl HOPM, KOTOpasi COREepXKUT oOLIMe MPUHLKNHANBHBIE MOJIOWKEHHUS,
MpUCyLIHe HECKONbKHM (HO HEe BCEM) MpaBOBbIM WHCTHTYTaM JAHHOWK OTpaciu
(HanpuMep, B rpaX1laHCKOM MpaBe — aBTOPCKOE MpaBo).

4. Ortpacnb npaBa - 310 000COOMBIUASCS BHYTPU JAHHOHW CHCTEMbI

" Mapuenko M.H. Teopits rocynapcTea it npasa. M., 2004. C. 312,





COBOKYMHOCTb OJHOPOAHBIX MNPaBOBbIX HOPM, PEryJHPYIOLUMX ONpeaeNeHHyI0
chepy ponosbix oOlleCTBEHHBIX OTHOWIEHHH. OAHOPOAHOCTh TOH HAM WHOIA
cthepbl  OOLIECTBEHHBIX OTHOLIEHHI BLI3BIBAET K JKW3HM COOTBETCTBYIOLLYIO
OTpaciib npasa (rpakJaHCcKoe NMpaBo, YroJOBHOE NPaBo, aAMHHUCTPATHBHOE [1PaBo
U T. A.). Bce oTpacnu npaBa B3aUMOCBS3aHbl OPraHHYECKHM €JHHCTBOM, XOTH H
HEPaBHO3HAYHbI MO CBOEMY 3HAYEHUIO.

Otpacne npaBa sBiseTCH CaMOCTOSTENLHON 4YacThlo CHCTEMbl MNpapa,
COBOKYMHOCTBbIO TMpPABOBLIX HOPM, pPETYJUPYIOUIMX oOnpeneneHHyo chepy
KauyeCTBEHHO ONHOPOAHBIX OOLIECTBEHHBIX OTHOLLUEHHH (HanpuMep, rpaXaaHCKoe
MPaBo peryjiupyeT HMYILECTBEHHBIE OTHOLUEHHS )

B ocHoBe neneHus cHCTEMbl MpaBa Ha OTpaciy JEKaT ABa KPUTEPHs:
NpeAMET U METOJ MPaBOBOIO peryjmpop,amm.8

Ion npeaMeToM npaBoBOro perynaupoOBaHMs MMOHWMAETCA ONpPeReneHHbIi
(Gyr KkayecTBEHHO OJHOPOAHBIX OOLUECTBEHHBIX OTHOIUEHMH,  KOTOPbIH
perynupyeTcs COOTBETCTBYIOLIEH IpyNoil jopuauuecknx Hopm. Tak, Hampumep,
OTHOLLIEHHS, CBA3aHHBIE C HMMYLUECTBEHHOH cdepoii, peryiupyloTcs HopMamu
rpaXKAAHCKOro npaBa, OTHOLLEHWs B cdepe ynpaBneHUs - aiMHHUCTPATHBHBLIM
npaBoM, 6pauHo-ceMeHHble OTHOLLUEHHS - CEMEHbIM NPaBoOM H T.J.

Ilon meTonoM NMPaBOBOTO perynMpoBaHUs MOHUMAIOTCS CNOCOOB! H MPHEMBI
NpaBoOBOTO BO3JEHCTBHA HA OOILECTBEHHbIE OTHOLUEHHS, COCTABIAOLIME NPESMET

OTpaciiu npasa.

Psn aBtopoB (C.C. Anekcees, A.B. HaymoB) k unciy MeTon0B MpaBoBOro

PETYJIHPOBAaHHUA OTHOCHAT:

- JIO3BOJICHHE - MpPEACCTaBlEHHE MpaBa HA OMpeAeNeHHOE MoBeJeHHe, HanpuMep
Ha HeobXonnMylo 060pOHY;

- o0Bsi3bIBAHUE - BO3NOXKeHHe 0053aHHOCTH COBEPLINTL ONpelieNieHHbIeAeHCTBHS,
HanpuMep, YIIaTHTh HafNoTH;

- 3alpelleHHe - HaJlOXKEHHE 3anpeTa Ha COBepLUeHHE ONpelesieHHbIX NeHCTBHI,

HanpHMep Ha MOXHLUEHHE HYKOro HMYILECTBA.

¥ Cm.: Caunos A.X. BaencHue B 0CHOBHbIC npasoskie cHcTeMbl cospementocT. TawkenT, 1988. C. 112,





Bce OTpaciH T1paBa, MpexJaAe BCero, AeaATCA Ha MaTeépHalbHbBIE H

npoLeccyallbHbie.

MarepuaibHble perynupyIoT npasa 1 0693aHHOCTH Cy6LeKTOB (YrooBHOE,
rpaXk/IaHCKOE, TPYA0BOE MPABOo H T.1.).

INpoueccyanbHble - NOPANOK NPOW3BOACTBA MO YLOJOBHBIM M IPaXAaHCKHM
aAenam.

Marepuanbible ¥ mpoleccyanbHble OTpaciM NpaBa  HaxomiaTcs B
ABYCTOPOHHEH W B3aMMHOH CBSI3W: NepBble, OMNpejeNnss NpaBoBOH cTaTyc
CyObeKTOB,  yCTAHAaBNMBAIOT  YCJIOBHA W OCHOBAHUS  BO3HWKHOBEHMS
MpOLECCYaibHBIX OTHOLUEHHH, BTOpbIE - 3AKPENNAIOT MOPSAOK pa3pelleHus
KOH(IMKTHBIX CHTyalluii, BOHHKAIOWUX NPH peaiu3aluly HOPMMAaTepHANbHbIX
oTpacnei npasa.

B poccuiickodi cHcTemMe mpaBa B HAcTOSIIEE BPEMA MOXHO BbIAEMHTh
cieayrollHe OTpaciu:

- KOHCTHTYLIHOHHOE NPaBo;

- AIMHHUCTPATUBHOE NPaBo;

- (puHaAHCOBOE NpaBgo;

- 3eMeJIbHOE NPaBo;

- rpaXkJaHCKOE Npaso;

- TPYZLOBOE NMpaBo;

- 3KOJIOrHYECKOe NpaBo;

- ceMeitHoe npago;

- YrONIOBHOE NpaBo;

- YrOJIOBHO-UCTIOJIHUTENLHOE MPaBo;

- YrOJIOBHO-TIPOLIECCYaNIbHOE TPABO;

- rpaXxAaHCcKo-npoueccyansHoe Mpago.

Takum obpasom, CTPyKTypa npaBoBOii CHCTEMBI - 3TO YCTOHUHBOE €UHCTBO
3JIEMEHTOB NPaBOBOil CUCTEMBI, UX CBSA3eH, LENOCTHOCTH, CBA3EH 3NeMEHTOB ¢
uenbM.CTPYKTYPHBIMH 3/IEMEHTaMM CHCTEMBl MpaBa sIBIAIOTCA: HOpPMA Npasa,

HHCTHUTYT Npasa, OTpacilk Npasa, NOA OTPaciib npasa. PAj y4eHbIX K CTPYKTYPHBIM





3JIEMEHTAM CHCTEMEI [paBa OTHOCUT HCYOUHCTUTYTHL





I'JTABA 2. OCHOBHBLIE TTPABOBBIE CUCTEMbI COBPEMEHOCTHU U UX
OTJINYUA

2.1. PomaHo-repmanckas npaBosasi cuctema. [IpaBosas cuctema Poceun.

”H}lyCC Kas nmpapoBas CUCTEMA

1. PoMaHo-repMaHcKas npaBoBas cucTeMa.

B kaxpod cTpaHe MHCTOPUHMECKH B 3aBUCHMOCTH OT HAaUHOHANbHBIX
TpaAuLUMWi, KyJbTYpbi, MeHTaJIHTETa MW JApyrMX (akTOpoB COLHANBLHO-
3KOHOMUYECKOro Y NOJIMTHYECKOTO XapaKTepa C0XHIach CBOS CHCTEMa TpaBa.

Hauunas ¢ 19 B. ocHOBHbBIM HcTOUHHKOM {opMoii) npaBa B cTpaHax, rie
rOCNOACTBYET 3Ta CeMbs, SBJsAeTCs 3aKoH. 3akoH ofpasyer «cKeneTt»
NpaBoNoOpsAjKa, OXBaThbIBA€T BCE €ro acrneKkTbl, a XW3Hb 3TOMY CKENETy B
3HAYNTENLHON CTEeNeHu NpUAAloT HHble GakTopbl. 3aKOH HE paccMaTpUBaeTcs
Y3KO M TEKCTyallbHO, & 3a4acTyl0 3aBUCHT OT PacLUMpPHTESbHBIX METOHNOB €ro
TOJKOBAHHA, B KOTOPbIX NPOSBIAETCS TBOpYECKas pojib JOKTPHHBI M cyaeOHOM
NpPaKTHKMU.

Bo Bcex cTpaHax poMaHO-repMaHCKoi CEMbH €CThb NMHCaHblE KOHCTHTYLIHH,
33 HOPMaMH KOTOpbIX MPH3HAETCS BbICILAS IOPUAMYECKas CHAA, BbIpaxatouasics
KaK B COOTBETCTBHH KOHCTHTYLIMOHHBIX 3aKOHOB W TNMOJ3AKOHHBIX AKTOB, TaK W B
YCTAHOBJIEHHH  OONBIUHHCTBOM  rocylapcTB  cyjaeOHoOro  KOHTposis  3a
KOHCTHTYLIHOHHOCTbIO  OOBbIYHBIX 3aKOHOB. KOHCTHTYLMH pa3srpaHu4HBaiOT
pazNUUHBIX T[OCYINApCTBEHHbLIX OpraHoB B c{pepe MpaBOTBOpYECTBA M B
COOTBETCTBHM C 3TOH KOMIMeTeHLMel NpoBoAaAT AuddepeHuHaunio pa3nHUuHbIX
HCTOYHMKOB Mpasa.

B pomMaHo-repMaHCKOH MOpUAWYECKOH HOKTPHHE M B 3aKOHOAATE/IbHOH
NpakTHKe pa3iMyaloT TpPU pPa3sHOBUAHOCTH OOBIMHOrO 3aKOHA: KOAEKCHI,
crnelnanbHble 3aKOHBI (TeKyLlee 3aKOHOAATENhCTBO) U CBOJAHBIE TEKCThI HOPM.

B GonblUMHCTBE KOHTHHEHTAIBHLIX CTPaH AeHCTBYIOT rpaxaaHckue (nubo

" Cm.: TlpasoBuie cHCTEMBI CTpal MHpa. DHuwnknoneanuecknii cnpasounnk / Ots. pea. A.Al. Cyxapes. M.: Hopwma,
2000. C. 310.





FPa)(IaHCKHE U TOPTOBLIE), YTONOBHBIE, MPAaXKAAHCKO-NPOLECCYANbHBIE, YTONOBHO-
NpoLEecCyaibHbIE U HEKOTOPbIE APYTHE KOAEKCHI.

Cpeay NCTOYHMKOB POMaHO-TepMaHCKOro npasa BaXKHa PoJlb NOA3AKOHHBIX
aKTOB. PErnaMeHTOB, aAMHHHUCTPATHBHLIX LIUPKYJSPOB, AEKPETOB MHHHCTPOB M
Ap. B HUX dhopMynupyloTes HOPMBI, IPUHSATBIE BO HCTIONHEHHE 3aKOHOB.

B pomaHo-repMaHcKoif ceMbe JOCTATOMHO WIMPOKO HMCMOAL3YIOTCS
HEeKOTOopble OOLIME NMPUHLMNBL, 3TH NPHHLMNBI NOKA3bIBAIOT NOAYHHEHUE MpABa
BEJICHUIO CHPaBeUIMBOCTH B TOM BHJE, KaK TOCAEAHAS MOHUMAaeTcd B
ONpeesIEeHHYI0 3MOXy W B onpeAefcHHbl MoMeHT. [IpuHUMNBl pacKphIBalOT
XapaKTep He TOJbKO 3aKOHOAATENLCTBA, HO H NPaBa IOPHCTOB. '

B Hamm aHH, Kak M B NpOLIOM, B POMaHO-repMaHCKOH NpaBoBOii cHcTeMe
JAOKTPUHA COCTABNAET AOCTATOYHO aKTUBHO AEHCTBYIOMMI MCTOUHUK npaBa. OHa
BIMAET KaK HA 3aKOHOJATENs, TAK W Ha NpaBONPHMEHKTENA. 3aKOHOAaTeNb YacTo
BbIpDAXKAET JHUWb Te TEHACHUHH, KOTOPbIE YCTaHOBNEHbl B [OKTPHHE, H
BOCTIPHHHMaeT MOATOTOBAEHHbIE €10  MnpeanokeHus. JIOKTpUHA  LWIKWPOKO
HCMIONL3YETCA W B NPABONPUMEHHTENBHOH AEATENbHOCTH, B YaCTHOCTH NpH
TONKOBaHWH 3aKOHA.

C pa3BuTHEM MEXAYHapoOAHLIX cBa3ell OoJbLIOE 3HAueHWe ANA
HalUMOHANbHLIX  MPaBOBBIX CHCTEM TpHOOpENo  MEXAYHApOAHOE  Mpaso.
Koncrutyuus ®PI" 1949 r. npsamMo npemycmartpuBaer, 4To oOLIME MPHHLMIBI
MEXJYHapOAHOTO MpaBa HMEHOT MIPHOPUTET Nepe] HALHOHANbLHBIMH 3aKOHAMM.
[TopobHas KopMa B HECKONBKO HHOM penakUMH nosBuiace U B Konctutyuun PO,

Uro kacaetcs oObl4as, TO OH WUrpaeT B CHCTEME POMAHO-FEPMaHCKOro
fpaBa, B OCHOBHOM, BCNIOMOTATE/bHYIO POJlb, DOMONHASA B HEOOXOANUMBIX Clyuasnx
JENCTBYIOLIEE 3aKOHOATENLCTRO,

Becsma mpotvBopeunBa JOKTpHHA MO BONpocy O cyneGHON npakTuke Kak
HCTOYHHMKE TMpaBa poMaHo-repMaHckoil cembH. OnHako aHanu3 peanbHOM
NEHCTBUTENBHOCTH MO3BONIAET CHAENaTh BBIBOJ O BO3MOXHOCTH OTHECEHHS

CyAeOHON TMpaKTHKM K YHCAY BCMOMOraTelbHBIX HCTOYHMKOB npaBa. OO 3Tom

' CM.: Tuywosa J1.E. Cicremubie ceasm npasosoii pefictentenshoctn. CI16., 2004, C, 89.





B

CBHIETENLCTBYET BCE BO3pacTaiollee KOMMYECTBO MyGNUKyeMbIX COOPHMKOB M
CIPaBOYHUKOB CylNeOHOH TMNpakTUKH, a TaKXe 3HaueHHe Npexie BCero
KaccallMOHHOro mpeuenenta. KaccauuoHHblit cyn aasetcs soiciuedi cyneGHON
uncTaHuueH. Ilostomy cynebHoe pewenue, ocHoBaHHOE, HanpuMep, Ha aHAJIOTHH
H Ha OOLUMX NMPHMHUMNAX, OCTaBJeHHOe B cuie KaccaluoHHOM CYAOM, MOXeT

BOCIDUHUMATBCA  JIDYrMMM  CyJaMHM NpHM  pelieHud MoRoOHBIX fen  Kak

(akTHuecknii npeuenenT. "

2. IlpaBoBas cucrema Poccun.

CoBpeMmenHass poccuiickas npaBoBasi cucTeMa BXOOHT B pomaHo-
FEPMaHCKylo npaBoBy1o cembio. CoBpemeHHasi poccuiickas npaBoBas CHCTeMa
POAOMKACT TPAAULIMH POMAHO-IEPMAHCKOH MPaBOBOR CEMbM, 3aNI0KEHHBIE elle B
AOPEBOMIOLMOHHBIH NEPHUOA U COXPAHEHHBIE OTHACTH M B COBETCKM nepHo.

OCHOBHBIM HCTOYHMKOM nNpaBa B PocCHM SBASIOTCS 3aKOHBI U ApyrHe
HOpMATHBHbIC MPpaBoBble akThl. Kak 1 B GoMblUKHCTBE (enepaTHBHbIX rocyAapcTB,
POCCHFCKOE 3aKOHOZATENILCTBO NENMTCS Ha (efiepanbHOoe M 3aKOHOAATENLCTEO
cyobektoB P®. Pasrpannuenne npeaMeToB 3aKOHOAATENLHOTO peryiupoBaHus
yctaHoBneHo B KoHcTuTyunu Pd.

B uckmouutensHoM BeaeHuu Poccuiickoii Qegepald, B 4YaCTHOCTH,
HaxONATCA: perynMpoBaHue mnpaB 1 CcBOGOA uenoBeka M rpaKAaHHHA:
(hopMupoBanHe denepalibHbIX OpraHoB roCylapCTBEHHOH BJIaCTH; YCTaHOBNEHHE
[IPABOBLIX  OCHOB €IMHOTO pbIHKA; ()HHAHCOBOE, BANOTHOE, KPEIHTHOE,
TaMOXeHHOE perynMpoBaHHe, (efiepanbHble HANOTH W COOPbI; BHELIHAS MOAMTHKA,
MEMAYHAPOAHLIC 1 BHELIHEIKOHOMUYECKHE oTHOIWEHUs Poccuiickoit ®enepauny;
obopoHa n 6e30nacHOCTb; CynoyCTPOCTBO: NpOKYpaTypa; YroloBHOE, YrOJOBHO-
NpoLEeCCyaJIbHOE H YroJIOBHO-HCIIONHUTENbHOE 3aKOHOAATEALCTBO, AMHHCTHA W
NOMHJIOBAHKME; TPAKAAHCKOE, TpaXAaHCKO-TIpOLECCyanbHOe M apOHTpaXHO-
npoueccyanbHoe 3aKOHOATENbCTRO; npaBoOBOE peryauposanne

i 12
HHTEJIEKTyaslbHOH COOCTBERHOCTH; dlefiepanbHoe KOMH3UOHHOE NpaBo.

" Cwm.: Komapos C.A., Manuko A.B. Teopns rocygapcetsa it npaea. M., 1999, C. 301,
" Cm.: Cunsikos B.H. Poceniickan npasogas cuctema. Capavos, 2001, C. 280.





K cosmecTHOoMy Bemenuo Poccuiickoii Denepaiyn u cybnexktor PO B
HHCIE TIpOYEro OTHECEHBI: 0OIUWE BOMPOCH BOCMMTAaHMSA, 0Opa3oBaHus, HayKH,
KyNbTypbl, (U3HYeCKOil  KyJbTypbl u CropTa;  KOOPAMHALMS  BOMPOCOB
34paBOOXpaHEHHA; COLUHANbHAA 3alluuTa, BKIIOYas COLHANbHOe obecneuenue;
aAMHHUCTPAaTHBHOC, aJAMUHHCTPATHBHO-TIPOLIECCYANbHOR, TPYJAOBOE, CeMeiHoe,
KWJINILHOE, 3€MENLHOE, BOAHOE, IECHOE 3aKOHOAATENLCTRO, 3aKOHOAATENbCTEO O
Henpax, o0  oxpaHe  okpykawoweH  cpemsl Kaapbl  cyneOHBIX W
MPaBOOXPAHHTENBHBIX OPraHOB; aABOKATypa, HOTAPHAT; YCTAHOBJEHHE OBGLINX
MPUHLUIIOB OpraHHW3allH CHCTEMEI OPraHOB roCYAapCTBEHHOMN BAACTH H MECTHOO
caMoyrnpaBlieHus.

Bue npenenos Benenus Poccuiickoit @enepauny U COBMECTHOrO BeJlCHHA,
cybbexTh! P@ obnanaior Beeit nonHoToil roCyAapCTBEHHOH BAACTH.

Bo rnase nepapxun desepansHbix (M BooGuie POCCUHCKHX) aKTOB CTOMT
Koncrutyuus P®; panee cneayior (henepanbHble KOHCTUTYUHOHHBIE 38KOHBI,
Apyrie denepanbHble 3aKOHBI, yKa3bl [pesupenra P®, nocraHoBenus
MpaBurenscra PM, noa3akoHHbBIe HOPMATHBHBIE aKTbI OTpacneBbiX teaepanbHbixX
OPraHOB HCMONHUTENBHOH BnacTH. Ocoboe MECTO 3aHHMAKOT periamMeHTHl |
Apyrve  HOpMOYCTaHaBMBAIOLME  MNOCTAHOBAEHUs nanat  (egepanbHoro
Cobpanns P®. B otnnuue ot MHOrkx 3apyDekHbIX cTpaH B PoccHu oTcyTcTBYyeT
HHCTUTYT OENErdpOBaHHOrO M 4pe3BbIYAKHOrO 3akoHoAaTenbeTBa.  YKaibi
[Mpe3nnenTa He NOMKHBI MPOTHBOPEYHTD KoHcturyunu u depepanbHbiM 3aKoHaM.

Mepapxuio HOPMAaTHBHBIX MpPAaBOBBIX AKTOB cybbektoB P® obpazyror
KOHCTHTYLHH (ycTaBbl) cyObekToB P®, 3akombl cyGbexToB P®, ykaswl
Mpe3uAeHTOB pecnybnuk B cocrtase P®, nocraHoBNeHHs U pacropsKeHHs
rybepHaTOpoOB W Apyrux rnas agMHHHUCTpalUMi cyObextoB P®, nocraHosneHus
NMpaBUTELCTB CyObekToB P®, mopsakoHHble HOPMAaTHBHBIE aKTbl OTpacyeBbIX
OpPraHOB MCMONHUTENbHOH BRacTh cy6bekToB PD, pernamenthl u Apyrue akTsl
HOPMaTHBHOFO XapaKTepa 3aKOHOAATEIbHBIX OPraHoB CybbekToR P,

Huswui yposeHb B MepapXuM HOPMaTUBHBIX NpaBoBbIX aKTOB 06pa3yloT

HOPDMaTHBHBIE aKThbI OpPraHoB MECTHOTO caMoynpapJjieHHS. BH,Ilbl, nopaaoK





MPWHATHA W BCTYMNEHHA B CHYy HOPMATHBHLIX MPABOBBIX AKTOB OpraHoB
MECTHOTO ~ CaMOYMpaBNEHWs  ONPEHeNsIOTCA  YCTABOM  MYHMUMNANBHOIO
obpazoBaHus.

CyneOubifi npeueneHt, kak u B APYTHX CTpaHax pOMaHO-TepMaHCKOi
ceMbH, B PO nctouHukoM npasa we npusuaercs. OmHako cynebHas npakTuka,
opuumaiibHo obobiiaemas u HanpasisieMas B PYKOBOISLUMX pa3bACHEHHAX
[lnenyma Bepxosworo Cyma PO, HrpaeT HCKIIOYHUTENBHO BaXHYIO poOib B
PUMEHEHHH  3aKOHONATENLCTBA, MpencTaBnss cofoii ocobyo HOPMATHBHYI0
CHCTEMY. Binakoe K cyneOHbIM NpeLiefeHTaM MECTO B CHCTEME HCTOYHUKOR ripaBa
3aHUMalOT  3aknwoveHns Koucturyunwownoro Cyma Pd. B cybbektax P
@HAIOTMYHYIO POJIb HIPAIOT PEIUEHHS MECTHBIX KOHCTHTYLIHOHHBIX M YCTaBHBIX
CYJOB.

JlocTaTouHo OrpaHuueHHOE MpUMeHeHHE B KauecTae MCTOYHHKA MNpaBa B
Poccnu uMeeT npasoBoii 06biuaii.

BaxkHbiM MCTOYHMKOM NpaBa ABNSIOTCA MEXAYHAPOAHO-NPaBOBbIE aKThl W
nokrpuHa. CornacHo KoHctutynuu (n. 4 cr. 15)'306menpu3HaHHble NPUHUUNbI W
HOPMBI MENIYHAPOAHOrO mnpaBa W MeXAYHApOAHble AOTOBOpbl PoccHiickoil
®enepauny  SBIAIOTCS COCTABHON 4acThio ee NpaBoBoil cucteMbl. Ecnu
MEXNYHApOAHBIM noroBopoM Poccuiickoii ®enepaunn  ycTaHoBieHBI HHble
fpaBuid, —4eM mNpejyCMOTPEHHbIE 3aKOHAM, TO MPHUMEHSIOTCA TNpaBuAa
MEXJyHapOAHOro A0roBopa.

3. Unnycckas npasoBas cuctema.

Mupycckoe npaBo ocHoBano Ha penurun HHAYH3MA M perynupyer
MOBEACHUE HIICHOB MHAYCCKOH 001wMHbL. DT0 He npaBo WH/uu, a npaBo oGuMHI,
kotopoe B WMuauu, lNMakucranue, bupme, Cuuranype u Manaiizuu, a Taioke B
CTpaHax Ha BOCTOYHOM noGepexbe Adpuku ucnoseayeT uuaynsM. Kak u vcam,
HHIYH3M 0DA3BIBAET CBOMX MOCNeAOBaTeNel K MPUHSTHIO Ha BEPY OnpeaeneHHbIX

PEIHTHO3HBIX OOTM H K onpeaeneHHomy MHUPONMOHHMAHHIO.

Y Koucrutyuns Poccuiickoii (Menepaunn: NPHHATA BCCHAPOLNHBIM rONOCOBAHNEM 12.12,1993 r., 8 pen. or

21.07.2014 r. // Poceniickan raseta. — 1993, — 25 Aexabpa; CobBpanvie 3akononatenscTsa Poceniickoii heaepaunn.
2014, - Ne31. - C1.4398.
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I'naBhasa uepra uHmycckoro npaBa - TecHas CBf3b ¢ penurueid. Oua
ABIIACTCA HEOTHLEMIIEMOH HaCThIO MHAYH3MA, B COCTAB KOTOPOro HapsAy ¢ MpaBoM
BXOMAT TAKKE pasfuvHbIE PENNTHO3HbIE BEPOBaHHS W 0OpAabl, MOpPanbHbIE M
(punocofckre LeHHOCTH, mpeanoNararolme onpefeNneHHbIH o0pa3  KU3HM,
obiecTBeHHbIH NOPANOK, COLUMANLHYIO OPraHU3aLMIo.

OnHuM M3 OCHOBHBIX yGemmeHuit HHIyu3ma sBnsercs TO, HYTO JIIOAH
Pa3ACNICHLl C MOMEHTA DOMEHHS Ha COLMANbHBIC MEPAPXHYECKHE KaTeroph,
KaX]\as U3 KOTOPBIX HMEET CBOID CHCTEMY NpaB U 06A3aHHOCTel U orM Mopau.
Mpu sTOM KaxABlH venmoBek nomxeH BecTH cebs Tak, KaK 3TO NPEANHCAHO
couManpHO# Kacre, K KOTOPOH OH mNpHHAANeXUT. B kauecTe perynaropa
NoBeAeHH pomyckaerca oOevai. [losuTMBHOEe HHAycckoe mnpaBo sABAseTCH
OOBIYUHBIM TNPABOM, B KOTOPOM B TOH HJM KHO# Mepe JlesHWs npeobnanaer
penurno3Had nokTpuHa. Ona onpepensieT HOPMBl MOBENEHHS, B COOTBETCTBHH C
Hell W3MEHAITCS MIH TONKYITCs oGbiyau. O6buau BechbMa paszHoobpa3HBl.
Kaxnas kacTa wnm noakacra cnesyer cBOMM COBCTBEHHBIM OBbUAsM. CoGpanue
KacTbl FOJIOCOBAHHEM pa3pelaeT B MECTHOM MacuiTabe Bce Criopbl, ONHpasch Npu
3TOM Ha o0ulecTBeHHOe MHeHue, OHO pacrnonaraer u 3¢ dexTHBHLIMH cpeacTBaMU
ApuHyxnenus. Hanbonee ctporum HakasaHHeM cuuTaeTcs OTydYeHUe OT TOH MK
HHOH rpynnsl. B cnyuae, ecliu HeT omnpeneneHHOI MPaBOBOH HOPMBI MO
KOHKPETHOMY BOMpOCY, CYAbH PELIAIOT €ro N0 COBECTH, N0 CNPaBEATHBOCTH. !

[lpaButenscTBy  paspewiaeTcs  3aKOHOAATENILCTBOBATS. CyneOGHbie
MPELEACHTH! H 3aKOHO/ATeNbCTBO HE CUMTAIOTCA UCTOMHMKOM npaga. Jaxe koraa
WMEETCA 3aKOH, CYNbA HE NOMKEH €ro NPUMEHATh Mo Bceil cTporoctd. Emy
MPEAOCTAB/IEHO LIMPOKOE YCMOTpPEHHE, uTOGbl BCEMH BO3MOXHBIMHM crnocobaMu
MPHMHPHTDE CNIPABEANHBOCTL W BnacTh. Ellle MeHblle, YeM 3aKOHOAATENbCTBO, HA
POJb UCTOYHHKA MPaBa MOXET MPETEHAOBATh cyAeOHas MpaKTHKa.

B uenom K HacToswemy Bpemenu npomenana Gosbiuas pabora mno
koauHkauuu unaycckoro npasa. CynbH pyKOBOACTBYIOTCS B [IEPBYIO Odepelb

3akoHaMh W npeueneHtamu. B cr. 141 Koncturyuun Mnauum ycraHasnupaercs,

" Cm.: Kpawennnxosa H. A. Hunycckoe npaso: ncropus u cospemennocTn. M., 1982. C. 190.





H4TO CYABL NOMKHBI CENOBATD MPELIEAEHTaM, CO3aHHBIM BepXoBHLIMK CyIOM.
3aKOH M CynebGHBIN MpPeLeaeHT SBNSIOTCA MMABHBIMH HCTOYHHKAMM npasa
COBpeMeHHOH MHAaun. 3akoHomaTensCTBo M pelueHus CYAOB  JOMKHBI
cooTBeTcTBOBATE KOHCTUTYUHH. KOHTPONL 33 KOHCTHTYLHOHHOCTBIO 33KOHOB
ocyliecTenseT BepxoBHsiii cy.
Cucrema HauMonansHoro mpaga MHAMH B 3HAYHTENBHO] Mepe
(hopmHrpoBasiack 1 passuBanack noa GONbIIHM BO3AEHCTBAEM aHMTHHCKOrO npaea,

H B HACTOALLEE BpeMA, 1 CYUTAKD, OHA BXOOHT B MPaBOBYIO CEMbIO oﬁmero Ipasa.

2.2.Aurno-amMepukanckas npaBosas cuctema. Cucrema peJuruo3Ho-

TpaAuUMOHHOTO Npasa. MycynbMaHcKas npaBoBas cucTema.

l. AHrno-aMepHKaHcKas NpaBoBas CHCTEMA,

B orauune oT rocynapctB poMaHo-repMaHCKO CHCTEMbI, M€ OCHOBHbIM
HCTOUHUKOM NpaBa sSBASETCS 3aKOH, B FOCYAapCTBAX AHIMO-CAKCOHCKOH NMPaBOBOH
CHCTEMBL - UCTOYHWKOM NpaBa CHYXHT cyAeOHbIi npeueneHt, T.e. HOpPMsI,
chopMyIHpOBaHHbIE CYALSIMH B pelueHusx. B paccMaTpHBaEMYIO CEMbIO BXOAAT,
Hapsigy ¢ CIUA u Amurnueit, Cesepuan Mpnauaus, Kauana, Asctpanus, Hosas
3enanaus, a Taroke 36 rocynapers Bpuranckoro coapyxkecrea.'

Cuuraercs, 4T0 aHrnuiickoe «obluee npaBoy» obpasyeT knaccu4eckylo
CHCTEMY MPELENEHTHOTO NpaBa, MK NPaBa, cO3AaBAEMOr0 CyaMu. XapakTepHbie
1€pTbl TIPaBOTIOHMMAHHA B 3TOH MNpPaBOBOH CeMbe BbIpaXAlOTCs (GOPMYIIO:
«Cpenctso cynebHON 3aluThl BakHEe MpaBa», Tak KaK OCHOBHAS CIOWHOCTD
3aKII04anack B TOM, YTOOb! NOY4YHTE BO3MOKHOCTL OGPATUTLCA B CYA.

O6wee npaBo, TakuM 06pasoM, CIOXHIOCE B BHJE COBOKYTHOCTH
CyneOHbIX pelleHHii - npeueaeHToB. B 3ToM cMBbIcie MOMHO CKa3aTb, 4TO 0bllee
Npaso - 3TO COBOKYMHOCTb Ka3yCHBIX NpaBHJl, NEXAIUMX B OCHOBE KOHKPETHbIX
CyAeOHbIX pelIeHHi, KOTOpPbIE HMEIOT 3HaueHHe NpeLeNeHTa, 06S3aTeILHOMO ans

ApYTHX CyNOB MPH pa3peLleHHH aHalorM4HbIX [ell.

P Cm Anaposa T.B. lpeuenent B coBpemennom anrnuiickom npase u cynebnoe npapoteopuccTao, 1976. N6, C.
41.





CeronHs aurnmiickoe npaBo NPOJOMKAET OCTABATBCS B OCHOBHOM
CyAeOHBIM NpaBoM, pa3pabaTbiBaEMbIM CYIAMH B NPOLECCE pelleHUs] KOHKPETHBIX
nen. JIns aHrnM4aHWHA OCTANOCH BAXKHBIM TO, YTOGHI NEO0 pasbupanocs B cyze
HOOPOCOBECTHBIMU  NIOABMH M YTOGHI COBMIONANTHCh OCHOBHbLIE NPUHUMIIbI
CYAONPOHU3BOACTBA, COCTABAAOIIME HaCTh 0Owed 3tHKH. Cyasu «obero npasay,
B OTIHYKME OT 3aKOHOAATeNd, He CO3NAIOT pelleHnii ofluero xapakTepa,
pacciuTaHHbIX Ha Oynyuiee. OHM pelaloT KOHKPETHBIH crop.

B anrno-cakcoHckoil npaBoBoii cembe HeT neneHus MpaBa Ha 4acTHOE W
MyBANYHOE, HET SAPKO BHIPAXKEHHOTO AefeHNs MpaBa Ha OTPACJIH, MOCKOJIBKY CYAbI
MOTYT pa30upaTh pasHble KaTeropuu nen: nyGiMuHO W YaCTHOMPABOBbLIE -
FPAXAAHCKHE, TOPrOBbIE, YTONOBHbIE, 4 TAKXKE MO MPHYHHE OTCYTCTBHSA KOLEKCOB
esponekckoro rtuna. Ilostomy aHraniickomy lopucTy npaso npeacTaBiseTcs
ONHOPOAHEIM. JIOKTPHHA He 3HAaeT IMCKYCCHIT O CTPYKTYPHBIX AeNEHHAX npasa.

INpeuenentroe npaso - 310 no npeumyuecTy cynebHo-npoueccyansHoe
npaBo. OCHOBHOE BHHMaHME AHIAHHCKHX IOPUCTOB M NpaBOBOH HOKTPHHBI
COCPEeNOTOUEHO Ha obcnyxHBaHMM cyneOHOI NMPaKTHKH, HA BOMpocax cynebHoii
NpOLEAYpbl W N0Ka3aTeNbCTB. DTOMY COOTBETCTBYIOT W MOHATHS aHIIHIACKOTO
npasa, KOTOpbie COPMHUPOBANUCH HAa OCHOBE CyAeGHOrO MPOLECCA W PasIMUHBIX
BUAOB MCKOB. I'naBHas 3ajaua aHMIMACKOTO CyIbH COCTOHT B TOM, 4TOGbI
NPUMEHHTCIIBHO K TOMY HJIH HHOMY KOHKPETHOMY ey HAaTH COOTBETCTBYIOLIHIL
MpPeUeaeHT, ecNu TaKoBOi UMeeTcs.

Cyabsi, pewas neno, obs3aH cneaoBaTh UMEIOLEMYCS npeuenaeHty. Ipu
3TOM OH Monb3yeTca 6oAbLwoH cBOOOAOH yCMOTpPeHHs B TpaKTOBKE BOMpoca o
CXOACTBE paccMaTpUMBaeMOro JeNa, OTHEro 3aBUCHT NPHMEHEHHE TOM WITH MHOI
HOpMbI. OH MOXeT HaiiTh aHanoruio o6CTOATENLCTB W TOTAA, KOTA Ha nepBbiif
B3rnan ee HeT. Hakonel, oH BooGuile MoXeT He HaiiTH Takoro cXoacTBa
OOCTOATENLCTB, M TOTAA, €CNH OTHOWIEHHS He periiaMeHTHpOBaHbl HOpMaMH

CTaTyTHOrO npaga, Cyabs caM co3aaer NMPpaBOBYKD HOPMY, T.€. CTAHOBHTCH

3aKOHOAAaTeNEM. 16

" Cm.: Tuyuosa JI.B. Crcremubie canan npasoeoii NeiictenTenshiocty, CNG., 2004, C. 101,





Tlocne cynebGHoii npakTiku (NpeLeaeHTHOro npaBa CyJ0B) Kak MepBOro u
OCHOBHOrO HCTOYHHKA AHMJIWHCKOrO npaBa B KauyecTBE BTOPOTO HCTOYHMKA
aHTIMHCKOrO NpaBa NPU3HAETCS CTATYTHOE NPABO - 3aKOHbI M MOA3aKOHHBIE aKTHL.
B Aurauv Her nucanoii KOHCTHTYUMH, ¥ TION «aHTIHiicCKON KOHCTHTYLIMEN»
MMECTCH B BHRY COBOKYNHOCTb HOPM 3aKOHAa H MpeleaeHTHOro mpasa,

ONPELENAIOUNX CHCTEMY W MPABOMOUHsI OPraHOB rOCYapCTBEHHOM BNacTH, npasa

v ¢BoGOIbI MONNAHHBIX. |’

3akoH (aKT mapnamenTa), COrIaCHO AHTHHCKON TPAAULHH B CNOXKUBLIEHCH
IOPUIHYECKON NOKTPHHE, CYMTAETCS BTOPOCTENEHHBIM MCTOYHHKOM npasa,
KOTOpbIH BHOCHT JIMLIb PAA TIOMPABOK M JAOTIONHEHHE K mpasy, CO3JJaHHOMY
CynebHol npakTukol (T.e. mpeuefeHTHOMY rpasy). (DOPMANbHO 3aKOH MOYET
H3MEHHTL WJIM OTMEHHTE HOPMY MpELEAEHTHOro MpaBa, W MpPH KOMIM3HK ¢
NPEUSACHTOM NPHOPHTET NPUHAANEKHT 3akoHy. Ho daxtHueckn camo neiicteue
3aKOHA OCYLIECTBIAETCA B pycjie W B KOHTEKCTE €ro cyaeGHO-npeLefeHTHOro
TOJKOBaHHA M NpHMeHeHUd. HopMsbl, comepxauinecs B 3akoHe, OKOHYATENBHO
ONpEACAAIOTCA W BKNOYAIOTCA B aHINMACKOE MpaBo AMLUL nocie cynebHOro ux
MCTOJIKOBAHHA W MPHMEHEHHS, MPHYEM UMEHHO B TO# (opMe ¥ B TOM CMBICTe, Kak
3TO  YCTaHOBMT  cynebuas mnpaktuka. IlostoMy —aHrnuiickue  1OpHCTHI
(IPEANOYHTAIOT LMTHPOBAaTh HE CaM TEKCT 3aKOHA, a MPUMEHSIOLIEE €ro peilieHHe
cyna. Camo aHrnuiickoe 3aKOHOAATENLCTBO TPALMLUMOHHO HAXOAUTCS MOX
3aMETHLIM  BIMAHHEM CyneOHOW TNpaKTHMKM M MpeLeleHTHOTO Ipapa, uTO
MPOABNACTCS B KA3yHCTHYECKOM Cnocofe H3NOXKeHHWs TNpaBoOBbIX HOPM B
3aKOHOJATeNbHbIX aKTaX.

B coBpeMeHHbIX ycnoBusx HabnionaeTca TeHAEHUMS OTXoAa  OT
TPaAHUHOHHOH KOHUEMLHK 33KOHA U YCHIEHHSA €ro CaMOCTOSATELHON PoJiH NpH
PerynnpoBaHWy HOBBIX OOLIECTBEHHBIX OTHOLUEHWH (BOMPOCOB COLHANBHOrO
obecrneueHHs, NPOCBELIEHHS, 31PABOOXPAHEHHS H T.1.), KOTOpble HaXOASTCA BHE
TPaAHUHOHHOM Cdiephl NeHCcTBHA NpeueneHTHOro npasa. Takoe 3akoHOAATENbHOE

MpaBo MpOTHBOMOCTOBNSETCANpPELEAEHTOMY MpaBy (oblleMy NnpaBy B LIMPOKOM

"7 Cm.: Anaposa T.B. Flpeuenent B cospementon anranfickoM npase n cyaebHoe npasoTBOpuecTso, 1976, Nu6. C,
42.





CMBIC/IE), M K HEMY He NpHMEHSIOTCS MPHHUHNBI MPEUEAEHTHOrO MNpaBa.
IMapnament, npuHUMas 3aKoHbI, Tpebyert, 4ToObl OHM NPUMEHSNHCH UMEHHO B TOM
BHAE, KaK OH yCTaHOBHUII, @ HE TPaAHLIMOHHOM MOPA/KE TONKOBAHUS U NPUMEHEHHS
3aKOHOB C MO3WUMH CyneOHbIX MpeneJeHTOoB.

[lon3akoHHble akThl («BO HCMONHEHHE 3aKOHA») HU3JAIOTCA OpraHamy
HCMOJIHHTENLHOH — BIAaCTH  JIMIL B MOPSAKE  peanu3aLuM NpaBOMOUHii,
ACJICTHPOBAHHBIX UM napnameHToM. [lpu 3Tom cymsl ofnanaiorT npasom B
HaJJIeXKalKX ClyvasX OTMEHAThb aKThl HCMONHUTENbHOM BNACTH.

Onpenenennoe 3HaueHye B KaYeCTBE HCTOUHMKA AHMMHACKOrO npasa uMeer
u obbluail. FOpunuyeckn 06a3aTeNbHBIME CUHTAIOTCS TAK HA3BIBAEMBIE MECTHBIC
o0bivan M ToproBule o6bmau. OpHaKo roCyRapCTBEHHO-NIPABOBAsA NpaKTHKA
MPHACPHKHUBACTCA H MHOXECTBa NPYrux oOblvaeB (CIOXKHMBLIMXCSH Tpamulluii) B
cthepe KOHCTUTYLIMOHHOTO, YTOAOBHOTO, TPYZAOBOTO NpaBa H T.[.

Mpaso CLLA, kak u aurauiickoe npaso, - 3To Mpexae BCEro Hpapo
CyneOHOM NpakTHKH, T.e. MPELENEHTHOE MpPaBO. 3aKOHbI Y MOZ3AKOHHBIE AKTHI
WrpaloT BCNOMOraTeNbHYI0 pPONb B KAa4yeCTBE AOMONHEHMS K [PELeAEHTHOMY
npa.y.

CyluecTBeHHOE OTIHYHE aMEPHKAHCKOTO MPaBa OT aHIHHCKOr0 COCTOUT B
ToM, 4To Konctutyuus CILUA (1787 r.) B kauecTBe OCHOBHOTO 3aKOHA CTpaHsbl
BO3BBILIAETCS HaJl OOIIMM MpaBoM, M OMPEJenseT OCHOBbLI AMEPHKAHCKOrO
001LecTBa ¥ FrOCY1apCTBa BCEro AeHCTBYIOIIEro npasa. '*

3HAUHTENbHBIE OTIHMYUS  AMEPMKAHCKOTO TNpaBa OT  AHMIUACKOro
obycnoBneHsl U denepatnsubiM yerpoiicteoM CILA, Hanuuuem 1 tenepatuBHoOro
3aKOHOAATEC/IbCTBA, M 3aKOHOAATeNbCTBA ITaTtoB. Kpome Toro, kaxawlii wirar
MMEET W CBOE NpeliencHTHOe npaso. Cyabl KaXIOro LITATa OCYLIECTBISAIOT CBOIO
FOPHCAMKLHIO HE3ABUCHMO JpYr OT Jpyra, H MO3TOMY COBEpLIEHHO He
00s13aTeNbHO,  UTOOBI  pelieHHs,  MPHHATHIE CylaMH  OJHOTQ  IUTaTa,
COOTBETCTBOBAJIH PEIICHNAM CY0B ApyruX wratoB. Hepenxu ciyyau, koraa cynbl

Pa3HBIX LOTATOB MPHHHMAIOT MO aHAJOTHYHBIM A€llaM HEeCOoBMNajarouine, a HHoraa

"Cwn.: Knann, B. Kpyniisie ccTemsl npasa 8 cospemennom mMipe. 2002, C.199,





U NpsAMO NpOTHBOpevaluue peuleHus. Bee 3To nopoxnaer MHorouucneHmwle
KOJTH3WH  MeXOy CuCTeMaMM MpaBa OTAENbHBIX LUTATOB, MEXIY HHMH W
¢enepansHoii cuctemoii npasa u T.4.

B CIUA unaue, uem B AHruu, AeiicTByeT npaBuno npeuesedta. Tak
Bepxosubiii cyn CILUA 1 BepxoBHble cyabl IITATOB He 06s3aHbl ClENOBATH
COOCTBEHHBIM pELUEHHSIM, H MOTYT H3MEHSTh CBOIO npakTHKy. Kpome Toro,
NpaBuiIo NMPeUeNeHTa OTHOCHTCA K KOMIIETEHLIMH IUTATOB 1 AEHCTBYET B Npejenax
cyneGHOMH CHCTEMbI COOTBETCTBYIOLLIErO LUITATA.

Eite oaHo otauune npasa CLIA ot aHrmiickoro - 1o KOHTpOJb CYJOB 33
KOHCTHTYLINOHHOCTBIO 3akoHOB. BepxosHeiii cyn CLLIA, BepxoBHbie Cyab! WITATOB
MOTYT NPU3HATE COOTBETCTBEHHO TOT HIW WHOH dienepanbHblil 3aKkoH 1U6O 3aKOH
lITaTa HEKOHCTHTYUHOHHbIM. CynebHble opransi Qejepauud W WITATOB
OCYLUECTBASAIOT TakKiKe KOHTPOAb 32 KOHCTHTYLHOHHOCTBI) AKTOB NPHMEHEHUA
obwero npasa. Jlioboe cynebHoe pelueniie MOXeT 6bITh aHHYJTHPOBAHO B city4ae
NPHU3HAHHA €ro MPOTHBOPEYALIHM KOHCTUTYLHOHHOH HopMe. DTOT npaBoBOii
HHCTHTYT BECbMA BaXK€H KaK CPEACTBO 3aCTaBHTh CyJAeOHbIE HHCTAHLMM YBaXaThb
CyneOHble NMPUHUMNLI MpaBa W OGECNE4UTb TEM CaMbiM €JMHCTBO NpPAaBOBON
cucremsr CILLA.

B CIUA ygensercsa Gonbluoe BHMMaHHe KOAM(QUKALMK JNeiiCTBYIOLIEro
38KOHOAATE/IbCTBA, HO AMEPHMKAHCKHE KONEKCh! CYILECTBEHHO OTIIMYAKOTCH OT
pOMaHO-repMaHCKHX KOAEKCOB.

Konekcsl eponefickoro obpasua uMetotes Tonbko B wrate Jlynsuana, rae
COXPaHSETCA pOMaHO-repMaHcKas TpaauLIus.

B ocranbHeix wTatax JefcTBYIOT KOZEKCHI APYroro THMA, KOTOpble
NPeACTaBAAOT Cco0O0H KOHCOAMAALMIO MpexHuXx HopM. TakoBbl rpaxaaHcKHe
KOAEKCBI, KOTOPEIC NPUHATHI B psAfae wraToB (Kanudopuuy, ropmkun, MouTane
M p.); MPax1aHCKO-NPOLecCYalibHbIE KOAGKCHI H T.A.

Konexcom B CLLIA nMenyioTcs Takxe pasnuqHble CHCTEMATH3UPOBAHHBIC
cobpaHus IEeHCTBYIOLIErD drenepansHoro 3aKOHOAATENbCTBA WU

3aKOHOAATENbCTBA OTACABHBIX LUTATOB. Takue KOIOEKCEl HE BKIOYAKOT B cebs





HOPMbI TPENEISHTHOTO Npaga.

2. Cuctema pesMrio3HO-TPaAULMOHHOTO NpaBa.

IlpaBoBbie cucTeMbl MHOrHX cTpaH A3MH U AQpHKH He obnajaloT Toii
CTEMEHBLIO EAMHCTBA, KOTOpas CBOWCTBEHHAa paHee OXapaKTePH30BAHHLIM
NpaBoOBbIM CeMbAM. OIHAaKO Yy HUX MHOTO 00Liero no cywectsy 1 opMe, BCce OHH
OCHOBBIBAIOTCS Ha KOHLENUMSX, OTNIHYAIOLIMXCA OT TEX, KOTOPbIE€ TOCTIOACTBYIOT B
3anafnelx crpaHax. KoHeuHo, BCe 3TH NpaBOBble CHCTEMBI (CEMBHM) B KaKOWH-TO
Mepe 3aHMCTBYIOT 3amajHble WAEH, HO B 3HAYMTENbHOH Mepe OCTaiOTCH BEpHBI
B3MJIA4aM, B KOTOPBIX MpaBO MOHWUMAeTCs COBCEM HHAYe W HE MPH3BAHO
BBIMONTHSATD Te e (yHKLUMHM, 4TO B 3aNajIHBIX CTPaHaX.'

Cuuraercs, 4TO NPHHUMILY, KOTOPbIMH DYKOBOACTBYIOTCS HE 3amafHbie
CTpaHbl, ObIBAIOT ABYX BHJOB:

l. Ilpusnaercs Oonblias LEHHOCTb NMpaBa, HO CaMO TIPaBO MOHUMAETCH
MHaue, YeM Ha 3anajie, UMeeT MecTO NepenieTeHHe MPaBa U PeliurHy;

2. OrtbGpaceiBaeTcs caMa uies npaBa W YTBEpXIaeTcs, YTO OOLIECTBEHHbIE
OTHOILIEHHS JOJDKHBI PErNIaMEHTHPOBATLCA HHBIM MyTeM.

K nepso#i rpyrine penMrio3Ho-TpaguMOHHON CHCTEMBI OTHOCATCS CTPaHb
MYCYNBMAHCKOI'0, MHAYCCKOrO M HYAEHCKOro mnpasa, KO BTOpPOil - CTpaHbl
Hanbhero Bocroka, Adpukk u Maaarackapa.

3.MycynbMaHcKas MpaBoBas CHCTEMa.

MycynbsMaHCKOe Mpaso - 3TO cUCTeEMa HOPM, BhIPAXKEHHBIX B PENHTHO3HOI
(opMe M OCHOBAHHBIX Ha MYCYJbMAaHCKOI penuruu - uciame. McinaM UCXoauT M3
TOr0, YTO CYWECTBYIOLUEE TMNpaBO MPOM3OWINO0 OT Ajaxa, KOTOpbIH B
onpefieleHHbI# MOMEHT MCTOPUH OTKpbU1 €ro 4ejioBeKy uepe3 Mpopoka
Myxammena. OHO oxBaTbiBaeT Bce c()epbl COUMANBHON HKHM3HH, @ HE TOJNBKO T,
KOTOpble MOANEXKAT NPABOBOMY peryiupoBaHuio. -

[lpaBo Annaxa naHo YeNoBeKy pa3 M HaBceraa, Ho 60XkecTBEHHbIE OTKPLITHS

HYXOAKOTCA B Pa3bACHEHHUAX H TONKOBaAHUAX.

PCum.: Pacconon M.M. Ynpaeneniie npasossisu cuctemami. 1984, Ne 1. C. 59.

*'Cu.: Tuynosa JIB. CrcTeMubie cBa3n npasosoii aeiictaurensiocTy. CI16., 2004. C. 103.





McTounukoM MmycynbMmaHckoro npasa ssnstorca: 1) Kopaw - cesuieHHas
KHWUra pcinama M OCHOBa MYCYJNIBMaHCKOrO MpaBa; 2) CyHHa - COBOKYIMHOCTb
MpeAnycaH’ii O BLICKa3bIBAaHUAX W JAefaX mMpopoka Myxammena, HMEKOLLHMX
npaBoBOe 3HaueHue; 3) Hixkma - obuwee (enHHOE) MHEHHE ABTOPHTETHBIX
NpaBOBEAOB HCMaMa; 4) KUAC - CYXASHHE MO aHaNOrHK B BOMIpocax npasa.

[lapuat - 3TO MO CyTH cBoeil penuruosHslit (6oxcecTBeHHLIH) 3aKOH,
JHKTYEMbIH BEPYIOLHM, T.€. COBOKYNMHOCTDb NMPEANHCAHHH O TOM, YTO OHH JOMKHbI
Nenath ¥ 4ero He AOMKHBI AenaTh. B ocHOBe apuaTa, kak M ApyriX peMrHo3Ho-
HOPMAaTHBHbIX CHCTEM (MHAYCCKOTO Mpaea, HyAeHcKoro npaea, npaea psaaa CTpaH
HansHero BocToka), nexut uaes pennrdosHbix 00a3aHHOCTel YenoBexa, a He ero
npas. IlocneacTevem HeBbinoAHeHUA 00A3aHHOCTEH ABJIAETCS IPexX TOrO, KTO HX
Hapyliaer, MO3TOMY MYCYJIBMAaHCKOE NpPaB0 He ylenseT MHOTO0 BHHMaHUA
CaHKUMSAM, YCTAHOBIIEHHBIMH CAMHMH HOpMaMH.

KopaH M cyHHa - OCHOBHble MCTOPHYECKHE WCTOYHHKH MYCYILMAHCKOro
MpaBa, HEMOCPEACTBEHHO CBA3aHHbIE C HMeHeM Myxammena. *'

B kauectBe obOwero (M oOuwenpuHATOr0) nNpHUeMa TOAKOBaHMA H
NPHMEHEHHUS LIapyHaTa MYCYIbMAHCKUMH MpaBoBeJaMH Obifi MpU3HAH KHSC -
crnocob cyxAeHHs O npase Mo aHANOTHH.

MycynsmaHckoe npaBo kak ocoboe peiMrHo3Hoe TpaBo  OOIUIMHBI
BEPYIOLIUX HCJIAMHUCTOB HE CIEAYET CMEWKBaThb ¢ CHUCTEMOH HaUHMOHAJILHOTO
npaBa TOHW MW WHOH MYCYNbMaHCKOH cTpaHbl. BO3HHKHYB Ha MCXOJAHOIH OCHOBe
[apHaTa, HallMOHANBHBIE CHCTEMbl IO3UTUBHOrO MpaBa 3TUX CTPaH 3HAYWTENLHO
OTJIHYAKOTCS OPYT OT JApYyra.

Bnusnve 3amagHoro nmnpaBa Ha HaUWOHANbHBbIE CHCTEMBI MpaBa
MYCYNbMaHCKHX CTpaH OCODEHHO YCHJIMJIOCh B YCIOBUAX COBPEMEHHOIO
MEXAYHApOAHOrO COTPYAHMYECTBA Pa3NHUYHBIX TOCYAapcTB M pa3BUTHA
WHTErpaLMOHHbBIX MPOLECCOB B ODNACTH IKOHOMHKH, 3KOJOTHH, 6OpbObI NPOTHB
MEXlyHAapOAHOM NPECTYMHOCTH U T.1.

O,ELHaKO JTa oO1as NO3HTHBHAA TEHACHLKA K MoJaepHU3allH

?'Cm.: MpasoBsbie chcTeMl cTpan Mupa. Jnunknoneauyeckitii cnpasounnk. M., 2000.C. 400.





HaLMOHANBHBIX CHCTEM MpaBa B AyXe 3anajJHoro rpasa B LIEJOM psAAe Cyyaes
MpepbIBACTCA TOMATHLIMM  JBUXEHMAMH, YCHJIEHHEM B TEX HIH HHBIX
MYCYNbMaHCKHX CTpaHax ¢akTopa HcIaMckoro (ryHaaMeHTanusMa, ponu
TPaJAWL{MOHHOrO LIapHaTa, pealu3aluii lap1uaTckoro cyaa u T.4.

Mycynbmanckoe npaBo choOpMHPOBANock B riybOKOM CPefHEBEKOBbE M C
TeX MOp NMPOAENans CyLIECTBEHHYIO 3BOJIOLMIO C TOUKH 3PEHUS PasBHTHA CBOHMX
MCTOYHUKOB. JTO Npaso LEPKBH, NpaBo 00LIMHb! BepyloinX. OObluan He BXOIAT B
MYCYJIbMaGHCKOE MpaBO W HUKOIAa HE pacCMarTpHUBAJIUCL KAK ero HCTOUHHKU. B
NpaBoBOH JEHCTBUTENBHOCTH ULIMPOKO HCTIONB3YIOTCS COrMALUEHUs, KOTOpble
MOTYT BHOCHTh CYLLECTBEHHbIE H3MEHEHUS B HOPMbi MYCYJIBMaHCKOTO MpaBa, HO
He cuMuTarTCcs 0653aTeNbHBIMH.
PasBuTHe 3TOMH cHcTeMbl npaBa npekpatusiock B 10 B., Koraa oTnana BO3MOXHOCTb
ero TonkoBaHus. Jns npucnocodaeHus MyCcynbMaHCKOTO MTpaBa K COBPEMEHHOI
JEUCTBUTENBHOCTH UCTIONL3YIOTCH cnocobbl, HaxoaslKecs Kak Obi BHe
MYCYJ1IbMaHCKOr0 Mpasa: coryalleHus, 3aKOHoJaTeNbCTRO, 06blyau, He
npoTHBopeyaliye emy. B ctpaHax MycynbMaHCKOTO NpaBa CyllecTBOBAN U
CYLLECTBYET AyaJiu3M cyAeOHOH opraHu3auKn: Hapsy CO cnelHaibHbIMU
PEeNMrHo3HbIMU cyaaMu (kaau) Bceria (pyHKLHOHUPOBAIH K APYrHe TUIbI CYJOB,

NpUMEeHsBIIKWE NPHUMHTHUBHBIC 00BIYaH WITH 3aKOHOAATENIbHbIE aKThl (pel‘.}'laMeHTb])

BNAacTH.
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SAKITIOYEHHUE

B nannoii paboTe B COOTBETCTBHM C ee LEAbIO W 3ajayaMu  Obutu
PacCMOTpEHBI: MOHATHE U COACPKAHWE MPABOBLIX CHUCTEM, @ TAKKE OCHOBHBIE
NpaBoOBbIE CUCTEMbI COBPEMEHHOCTH, UX OTJIIHUYHSA,

B pe3synabTaTe NpoBeAEHHOro HCCNENOBAHUS MOXHO CAeNaTh CleLylollMe
BbIBOZbI:

[lpaBoBas cucTeMa — 3TO COBOKYNHOCTb BHYTPEHHE COIIACOBaHHMIX,
B3aHMOCBA3aHHbBIX, COUHANILHO OAHOPOAHBIX HOPUAUYECKHUX CPEACTB, C MOMOILEIO
KOTOpbIX nyOnuyHas BAAcTb OKa3blBAET  peryisATHBHO-OPraHusyoliee u
crabunusupyiowiee Bo3faelicTBHE Ha OOLLECTBEHHBIE OTHOWIEHHUS, MOBEJAEHHE
mojeil 1 UX o0 beHHEHHIA.

CrpykTypa npaBoBoOii cHCTEMBbl - 3TO YCTOHYMBOE €JWHCTBO 3JIEMEHTOB
NMpaBoOBOM CHCTEMbI, HX CBf3€H, LUEJNOCTHOCTH, CBA3e€H 3EMEHTOB C LENbIM.
CTpyKTYpHBIMH 3JIeMEHTaMH CUCTEMbI MpaBa SBIAIOTCA: HOpMa NpaBa, HHCTHTYT
npasa, OTpaciie Mpara, MOA OTpacib npasa. Psag ydyeHbIX K CTPYKTYPHbIM
3NEMEHTaM CUCTEMBI NIPaBa OTHOCUT UCYOHHCTUTYTHI.

B Hacrosiiee BpeMs BbIAENAIOT ClieAylOLHe MPaBOBbIE CUCTEMbI: POMaHO-
repMaHCKylo, aHIN0-aMepHKAHCKYI0, MYCYABMaHCKYHO, MHAYCCKYHO (MHAyccKoe
NpaBo),CHCTEMY PENHIHO3HO — TPAAHLIHOHHOTO MpaBa.

Kaxnas M3 ykasaHHbIX MpaBOBbIX CHCTeM o0najaet onpeaesieHHo
cneyudUKol, Npucylleld TOJNbLKO el M OTNHYaKllUed ee OT APYrHX NpPaBOBbLIX
CUCTEM.

PomMano-repmaHCKyl0 NpaBOBYIO CUCTEMY XapaKTepH3YylOT TaKue NMpHU3HaKH,
KaK eAHHas Wepapxu4ecky MOCTPOeHHas CHCTEMa MCTOYHHKOB NMHCAHOIO Npasa,
JIOMHHHUpYIOLIEE . MECTO B  KOTOPOH  3aHUMAlOT  HOPMATHBHBIE  AKThbl
(3aKoHO#ATeNbCTBO); rnaBHas poAb B (OPMUPOBAHWM MpaBa OTBOAMTCSH
3aKOHOAATEN0, KOTOpBI co3paer ofuue opuAHyYecKHe rMpaBuia MNoBEACHH,

NpaBonpUMEHHTEND XKe (Cybsl, AAMUHUCTPATHBHBIE OpraHbl U T.M.) MPH3BaH AHLIb
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TOYHO peanu3oBLIBATE 3TH OOLINE HOPMBbI B KOHKPETHLIX NPaBONPUMEHHTENBHBIX
aKTax.

CeMbsi aHr0-aMEpHKaHCKOro npaBa 06naj@eT CleAYIOUNWMY TPH3HAKAMA:
OCHOBHBIM MCTOUHHKOM MpaBa BhICTYMAeT CyAeOHBIH NpeneaeHT; Belylas poiib B
(popmMupoBannH npaBa OTBOAMTCS CyAy, KOTOpPbIi B 3Toit CBA3KM 3aHHMaeT ocoboe
MONOXKEHHE B CHCTEME TrOCYAApCTBEHHLIX OPraHoB; Ha [MEPBOM MeCTe He
00513aHHOCTH, a NpaBa 4eNOBEKa U IPaKAAHKMHA, 3aIMILAEMbIE TIPEXKAE BCEro B
CynebHOM MOpAAKe; rIiaBeHCTBYIOLlEe 3HA4YeHWE HMEET B MEPBYIO OYEpElb
MpoueccyanbHOe Npaso.

CeMbe  pESHMTHO3HO-TPAfAHMLIMOHHONO MpaBa MpPUCYLIH  CHEAYIOLUHE
NPU3HAKK: TNaBHbii TBOpEl npasa - bor, a He o6lUecTBO, MO3ITOMY IOPHAHYECKHE
npeAnvcaHis AaHbi pa3 ¥ HaBcerJa, B HHX HYXKHO BEPHTb H COOTBETCTBEHHO
cob10aTh; HCTOYHHWKOM NpaBa ABJSIOTCHA PENUTHO3HO-TPANHUIHOHHEIE HOPMBI K
UEHHOCTH, coaepKawuecs B 4YacTHOCTH B Kopane, CyHue, WmxkMe u

pacnpocTpaHsiolHecs Ha mycynbmaH, 1160 B lllactpax, Benax, 3akoHax MaHy n

T.A.
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BBEJAEHHE

Kaxaoe rocyfapcTBo MMEET CBOE MNMpaBO M B KaXAOM  rocyAapcTBe
(yHKLHOHMPYET peryasTop oblecTBEHHBIX OTHOLEH Ui — NPaBo.

IlpaBoBas cucTeMa - noHsTHe Gonee WHpPOKoe M OOBEMHOE, YeM MPOCTO
NoHATHE «rnpaBo». [lpaBoBas cucTeMa - 3TO B3ATble B €IMHCTBE [MpaBOBblE
ABJICHHSA, KOTOPbIE XapaKTepW3ylOoT NpPaBOBYK JXH3Hb JaHHOro obulecTBa M
rocyaapcTsa.

ITpaBoBoe rocyJapcTBO HEMBICIUMO 0e3 BbICOKOPA3BUTO,
JEMOKpaTHUYECKO M ueTko pabotaioweii mnpaBoBodl cHCTeMBl, CrMocoOHOH
3QdexTHBHO 3alWMIATE HHTepechl o0luecTBa W ero rpaxaaH. Ho nommumo
OXPAaHHUTENbHO-3AIUUTHTENLHOK (YHKUWHM, OHA TNpU3BaHa BBIMOJHATE TaKKe
MHoroobpasHbie perynsTHBHO-OpraHHU3yIoLIHe, CTabUNU3UpYIOLLKE H
CTUMYIIUPYIOLLIME  3ajayM, CBA3aHHble ¢  obecrniedeHneM  HOpMaNbHOM
HU3HEACATENBHOCTH  NIOAEH, pa3BMTHEM OKOHOMHKH, HAyKM, KYJbTYphl,
obpa3zoBaHNs, COLHANILHOM cdepsi, peany3alivedi npae 0 cBo6O MMUHOCTH.

Bce Bbile M3n10KEHHOE FOBOPUT O HECOMHEHHOM aKTyanbHOCTH BbiOpaHHOI
MHOH TEMBI.

O0BexToM HCCNenoBaHHA ABJIAKOTCA NpaBOBBIE CHCTEMBI COBPEMEHHOCTH.

npe}lMeTOM BRICTYNAET MOHATHE, COAEpPKaAHHE H BHAbLI MpPaBOBLIX CHCTEM
COBpPEMEHHOCTH.

Lle.l'lb[() pa60“rb1 ABIACTCH HCCAEAOBAHHUE MNPAaBOBLIX CHCTEM COBPEMEHHOCTH.

B cBa3u ¢ YKa33HH0i7[ HEhblo B X04€ pa60'rb| ObLIM MOCTaBJieHbl CncAyouHe

3agaum:
1) onpeneneHHe NOHATHA NPaBOBOH CHCTEMBI;
2) ananu3 coepxanus NpaBoBoii CHCTEMBbI;
3) uccieoBaHHWE OCHOBHBIX CHCTEM COBPEMEHHOCTH, HX OTJIHYHS.
MeTtononornyeckoit OCHOBOH JaHHOH paboTbl MOCAYKHIW AHHAMHYECKHE H
CTaTUCTHYECKUE METOABI.
TeopeTnueckoil OCHOBO# HMccneOBaHUS ABMIHCh HaY4HbIe TPYAbl YYEHBIX:

AnekceeBa C.C., Anaposa T.B.,ba0aesa B.K., [laBuna P. u apyrux.





)

Pabota coctout u3 BBCACHHA, ABYX rnaB, Kaxaas H3 KOTOPbIX COCTOUT H3

ABYX naparpad)oB, 3aKJIIOUEHHUS W CIIHCKA JIUTEPATYPbI.





I'TABA 1.ITOHATUE U CTPYKTYPA NMPABOBOI1 CUCTEMBI
1.1. IloHaTHe NpaBoOBOii CHCTEMBI

[lpaBoBas cHcTeMa - 3TO COBOKYITHOCTh B3aHMOCBSA3aHHBIX, COMNAaCcOBaHHbIX
H B3aUMOJEHCTBYIOWINX TNPABOBBIX CPEACTB, PETYIUPYIOIMX OOLLECTBEHHbIE
OTHOIUCHHS, a TaK)K€ O3NEMEHTOB, XapaKTepu3ylolMX YpPOBEHb MPaBOBOrO
pa3BUTHS TOH WK UHOM cTpaHbL.'

B Teopuy rocymapcrBa W npaBa aKUEHTHPYETCS BHMMaHME Ha TOM, YTO
CAenyeT pa3nuyaTh NOHATHA «CUCTEMA MPaBa» M «IIPABOBAs CHCTEMAY,

IIpaBoBas cucrema - 3TO MpeAenbHO LIKPOKas, cobUpaTeNbHas KaTeropus,
OTpaxkarolliasi BCIO TMpaBOBYI0 OpraHM3auuK JaHHOro obwectBa. Ee MOXHO
ONpelenTh KaK COBOKYMHOCTb BHYTPEHHE COTMIaCOBAHHBLIX KW B3aMMOCBA3AHHLIX
IOPUAHYECKHX CPEACTB, C TMOMOIULIO KOTOPBIX TOCYJAApCTBO  OKAa3blBaeT
HOPMaTHBHOE BO3AEHCTBUE Ha OOlLECTBEHHbIe OTHOWeHUA. CHcTeMa e npasa -
3TO ero cyrybo BHYTpeHHEEe CTPOEHME, BhICTYMAIOIIEE COCTABHBIM KOMIOHEHTOM
npaBoBO# CHCTEMbI.

[1paBoBoi cHUCTEMOI SBAAIOTCA B3ATbie B €JAWHCTBE MpPABOBLIE SBIEHMS,
KOTOpbIE€ XapaKTepU3YIOT NPaBOBYIO KKH3Hb AaHHOTO 00LLUECTBa W rocyapCTBa.

IlpasoBas cucrema ofpasyeTcsi B CBA3M C MPaBOM W GasvpyeTcs Ha HeMm,
oTClofa ee Ha3zBaHWe. OHAKO OHA He CBOJAUTCA TONLKO K MpaBy, a 3HAUWTENBLHO
wkpe ero. [IpaBoBas cucteMa — kKoMIiekcHoe obpa3oBanne. OHa BKIIOYAET BCe,
4YTO HMEET MPaBOBYIO (IOPHAUYECKYIO) OKPACKY. }

I1paBo siBNsAETCS HOPMATHBHOI OCHOBOI NPaBOBOI CHCTEMbI, NG KOTOPOMY B
KOHKPETHOM O0OLLECTBE MOXHO CYAMTh O CYLIHOCTH BCeH NpaBOBOi CHCTEMBI
3TOro 00LIECTBa, NPaBOBOH MONMTHKH W MAEONOrWK rocyaapctsa. [ToMUMo rpasa
MpaBoBas CHUCTEMAa BKIHOYAaeT B cebsf M HECKONBKO JpPyrHX Claraemelx -

NpaBoOTBOPYECTBO, IpaBocyiHe, IOPHAHYECKYIO  NMPaKTHKY, HOpMaTHBHLIE,

' Cm.: Crapunosa 10.H. Poccuiickoe FOCYNAPCTBO H NPABOBAA CHCTEMA: COBPEMEHHOE palBHTHE, NPoGAEMBl,
nepenextheel. Bopouewx, 2005. C. 102,

* Cm.: Marysos H.U., Mankko A.B. Teopis rocynapcTea w npasa. M., 2001. C. 173.
' Cm.: Babaen B.K. Teopna rocynapcTsa H npaga B Cxemax W onpeaenennax. M., 2005, C. 150,





MPaBONPUMEHHTENBHBIE W MPaBOTONKYIOLIME  aKThl, [PABOOTHOLIEHHA,
CyObeKTHBHbIE mpaBa W O0O0S3aHHOCTH, MPABOBLIE YUPEXAEHHS, 3aKOHHOCTb,
OTBETCTBEHHOCTD, MIPABOCO3HAHHE H APYTHE.,

TlpaBoBas  cuctema  spnserca  Oojlee  OOLIMPHOH  PeanbHOCTHIO,
OXBaThiBalollleil coOOH BCIO  COBOKYNMHOCTb BHYTPEHHE  COIJIACOBaHHbIX,
B3aMMOCBSA3aHHbIX, COLMANILHO OJHOPOJHBIX IOPUAHYECKHUX CPeICTB (ABNEHHi), ¢
MOMOUIBIO  KOTOPhIX  OdHUMANbHAA BAACTh  OKa3blBAET PEryJATHBHO -
opraHusyollee ¥ crabunusupyolee Bo3aeficTBie Ha oGLIeCTBEHHbIE OTHOLLEHHA,
noBefcHHe mwofell (3akpensieHHe, peryjMpoBaHue, J03BOJIEHHE, OOBS3LIBAHKE,
3anpelleHne, yOexaeHWe W NpHHYXKAEHHE, CTUMYNHpPOBaHMS W OTrpaHHYEHUd,
NpeBeHLIUs, CAHKLIWSA, OTBETCTBEHHOCTD H T.4.). '

HopMbl npaea BMecTe ¢ nopoxaaemMbiMH UMH TPaBOOTHOLIEHHAMH - 3TO
HeoOxoAHMMbIE KperuieHus, CBA3KH NpapoBoii cuctembl. Ho npaso - Toxe cuctema,
v npuTom HauOonee ycToHuuBas M AUCLMILIMHMpYIOUIas, cofepxallas B cebe
4YeTKHE OLEHOYHbIe KpuUTepHH. DTo - OazoBas cucteMa B cucreme, SBnssch
MEPBHYHbIMH  KJIETOYKAMH MNPaBOBOH CUCTEMbl, HOPHAHYECKHE HOPMBI H
COCTaBJISIIOT €€ NEepPBOOCHOBY, NMPUAAIOT el )KU3HeHHble cHibl. IMeHHO uepe3 3TH
HOPMBI AOCTHTAIOTCA, NMPEX /i€ BCero, OCHOBHbIE LIENM NPABOBOIO PEryJIMPOBAHUS.
IlpaBo nOMHHHpYET B NMpaBOBOH CUCTEME, UTPAET B HEH PONIb KOHCOAUAKPYIOLLETO
(hakropa, «LeHTpa npuTKEHUA». Bee npyrue ee aJieMeHThl ABNAIOTCS (aKTH4ecKH
MPOU3BOAHBIMH OT MpaBa. M BesikMe M3MeHEHUS B HeM HeM3DemHO MopoKAaoT
M3MEHEHHUA BO BCEH NpaBOBOH cUCTEME WiH, N0 KpalHed Mepe, BO MHOMHX €€
yacTax.’

[lpaBoBas cucrema - clnoXHoe, MHOrocnoifiHoe, pa3sHOYPOBHEBOE,
HepapXx14ecKkoe U AMHaMHuuYeckoe oOpazoBaHHe, B CTPYKTYpe KOTOPOro €CTh CBOH
CHUCTEeMBI H NOACHCTEMBI, y35bl U 6510KkH. MHOTHe ee cocTaBhsiollie BbICTYNAlOT B
BUJE CBA3EH, OTHOLLEHUH, COCTOAHUH, PeXUMOB, CTATYCOB, FapaHTHii, MPHHUKMNOB,

nNpaBocyOBEKTHOCTH M Apyrux cneuuduueckux QeHoMeHOB, 00pa3yiolmx

*Cm.: Hepeecsinu B.C. O6wan Teopia npasa u rocynapcraa. M., 2000. C. 187.
*Cm.: Jlazapes B.B., Jliunens C.B. Teopya rocynapctsa n npasa. M., 2000. C. 310.
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001IHPHYI0 HHPPaCTPYKTYPY MAM cpeay GYHKUHOHHPOBAHHKS NPABOBOH CHCTEMBI.
Ecnu rosopuTh 0 ee OnoKax, TO MOXHO BbIIENHTb TaKMe, KaK HOPMAaTHBHbIH,
npaBooOpa3yolHni, JOKTpUHANbHbIH (HayuHBlif), CTATHCTHYECKHIA,
AWHaMH4eckui, Onox npaB W obs3aHHOcTEd KW Ap. Mekay HUMH CYUIECTBYIOT
MHOTOUYHCJIEHHBIE TOPH3OHTANIBHBIE U BEPTHKAJIbHBIE CBA3M W OTHOLUEHHS. Bee 310
OTpaXKaeT CAOXKHLIH NpaBOBOHR YKNaa JaHHOro obliecTsa.

[lpaBoBas cucTeMa MMeeT CYLUECTBEHHOE 3HAYEHWE [JIS XapaKTEPUCTHKH
npaBa, COCTOSIHHSA 3aKOHOJAATENbCTBA, NEATENbHOCTH CYAOB TOH MW HHOM
KOHKPETHOIN CTpaHbl.

Koneunbie wnenu npaBoBOro peryjaMpoBaHHs [OCTHTAlOTCH TOJNBKO ¢
MOMOLIBIO BCEH COBOKYNMHOCTH IOPHAMYECKHX CpEeNCTB, HaXOAALMXCA B
pacriopsikeHHH rocyAapcTBa, a He 3a cyeT OTAeNbHbIX W3 HUX. [TosToMy BaHo,
4yTOOBbl BCE 3BEHbs MPAaBOBOHi CHCTeMb! paboTaiM 4YeTKO M 0e30TKa3HO, aKTHBHO
BBIMOJIHSIA CBOH (DYHKIIMH.

Ha oCHOBaHWMHM H3NOXKEHHOrQ, MOXHO CAENaTb CIACAYIOIWNH BbIBOL:
[IpaBoBas  cucTeMa  —3TO  COBOKYMHOCTb  BHYTPEHHE  COIJIaCOBAaHHBIX,
B3aHMOCBA3aHHbIX, COLUHANIbHO OAHOPOIHLIX IOPHIHUYECKHX CPEACTB, C NMOMOLLLIO
KOTOpPbIX MyONH4HAs BAAcTb OKa3blBAaET PEryJATHBHO-OPraHW3ylOLIEE U

CT&GHJ’IHBHP)/POLHCB BO3/IeiicTBHE Ha o0DlEeCTBeHHbIE OTHOLIECHHWA, TIOBCICHHE

moaeii 1 ux odbegUHEHHI.

1.2. CTtpyKkTypa npaBOBO#l CHCTEMBI

CTpykTypa npaBoBOH CHCTEMBI — 3TO YCTOHYHBOE €MHCTBO 3JIEMEHTOB
NPaBOBOi CHCTEMBI, X CBs3€ii, UENOCTHOCTH, CBA3el 21eMEHTOB ¢ LebiM.’

JneMeHTaMH MpaBOBOH CHCTEMbI ABJIAETCA BCE TO, YTO HEoOXOAMMO INs
npoLecca npaBoBoro peryauposaHus. OHaKO UHOTAA KPYr 3/IEMEHTOB NpaBOBOM
CUCTEMB! aBTOPbI HEOBOCHOBAHHO pacluupsior. Tak, npod. baGaes nonaraer, uTo B

NpaBOBYX) CUCTEMY BXOAMT «BCE, YTO HMEET MNpaBoBYI (IOPHAHYECKYIO)

SCm.: CkakyH O.®. Teopna rocynapetua i npasa. CkakyH — Xapskons, 2000, C. 259,





oxpacky». OJlHaKo IOpHIHYECKYIO OKpacKy (TO eCTh OTHOLUEHHE K TNpaBy) UMEIOT
H TIPABOHApPYLIEHHs, OJHAKO 3TO HE 03HAYAET, YTO MPABOHAPYLIAEMOCTh (B TOM
YUCEe H NMPECTYNHOCTb) HYXHO OTHOCUThb K 37leMeHTaM NpaBoBoi cuctembi. He
BCE, UYTO HaxXOAWUTCA BHYTpPH 0OBeKTa, SBASETCA ero 3MeMeHTAM. DIEeMEHT - 3TO
HeoOxonumas, (QyHKUHOHANLHAA eaWHHLA CcHcTeMbl. A Heobxoaumas H
JIOCTaTO4YHas COBOKYMHOCTb 3/IEMEHTOB CUCTEMbl HA3bIBAETCA €€ COCTABOM.

B ropuauieckoii efiCTBUTENBHOCTH CIOXUAOCH OJIHO3HAYHOE MHEHHE, YTO
CTPYKTYPHBIMH 31€MEHTaMH CHCTEMBI NPaBa ABJIAIOTCA:

1. Hopma npaBa. [lpaBoBas HopMa npexcraBnseT coboii nepBUUHBIii
aneMeHT cHcTembl mnpaBa. OHa mnpexcraBaseT coBoil  ycTaHOBIEHHOE WIIH
CaHKLUHOHUPOBAHHOE rocy1apcTBOM obieobd3arensHoe, ¢dopmanbHo-
OMnpelejieHHOE  MpaBWIO  MOBEAEHHS,  MpEeJOCTaBMAIOLIEE  YYacTHHKaM
pEryAHpYeMOro OTHOLUEHHs CyOBEKTHBHBIE NpaBa W BO3Naratollee Ha HUX
topuanuecke ofs3aHHocTH. [IpaBoBble HOPMBl  PEryfiupyioT JIHIIB Te
o0llecTBEHHbIE OTHOLIEHHS, KOTOpble Ha JaHHbIi MOMEHT SABNAIOTCA Ui
rocyiapctsa HauOonee BaXKHbIMM, OOBEKTUBHO HYKJAIOLWUMUCA B TakoM
0nocpe/IoBaHHH.

2. Hsctutyr npaBa - 3T0 o00OcobBieHHas uacTb OTpacid Mpasa,
COBOKYMHOCTb [MPABOBBIX HOPM, PEryJHpPYIOIUMX ONPEAeNeHHYI0 CTOPOHY
KayeCTBEHHO OJHOPOJHBIX OOILECTBEHHLIX OTHOWIEHWH (HanpuMep, MpaBo
cOOCTBEHHOCTH, HACNEACTBEHHOE MPAaBO - HHCTUTYThI IPaXXAaHCKOTO Npasa).

UHCTUTYT npaBa sABNsSE€TCA COCTaBHOW 4YacTblo, 3BEHOM OTpaci, HM
perynaMpyeTcs He BCSl POJIOBAs COBOKYMHOCTb OOLUECTBEHHBIX OTHOLLUEHHH, a LB
KX OTAEJIbHBIE CTOPOHBI H OCOOEHHOCTH.

HMuctutyTr npaBa - ropa3fgo MeHblIas [0 CPaBHEHWID C OTpaciblo
COBOKYMHOCTb IOPHAHYECKHX HOpM. B KkaxnoH oTpacnu npaBa MOXHO BBbIAENHTh
MHOX€ECTBO HHCTHTYTOB.

Knaccndukauns npaBoBeiX HHCTHTYTOB MHoroodOpasha. Ilpexne Bcero,
MHCTHTYTbl AENATCA MO OTpacifiM MpaBa Ha TIPaXAAHCKHE, YrOJIOBHLIE,

AAMHHHCTPATHBHBIE U T. . [lo - 3TOMY K€ [PH3HAKY OHH [JEIATCA Ha





MaTCpHalbHbIE U NPpOUCCCYaNnbHbIE. Kpome TOro, HHCTHUTYThI NOAPA3NCNSIOTCSA Ha
OTpacJNCBbIC H  MEXOTpaclieBble, TIPOCTbIE W  CHOXKHEIE, PErYNATHBHBIE,

OXpaHHTENIbHEIE U T. O.

MuctutyTsl, npaBa MOXHO  KjaccMDHLMPOBaTe MO  CHEAYIOLUM
OCHOBAHHSAM:

- [Tlo xapaktepy npeanmucaHMd HMHCTMTYTbl MOAPA3JENSIOTCH  Ha
MaTepHalibHble (MHCTUTYT HaiiMa) U npoLeccyanbHble (MCKOBOE MPOH3BOACTRO).

- Tlo dyHkuMoHanbHOM poNM - Ha perynaTUBHBIE (MHCTHTYT MeEHbBI) W
OXPaHHTEbHbIE (MHCTUTYT npuBaeYEHUA K aIMHHUCTPaTUBHOM!
OTBETCTBEHHOCTH).

MHcTuTyTel  mMpaBa  MOryT CKNagbiBaTeCs B MOAOTpAachb  Npasa,
MPeACTABNAIOULYI0 CODOH CUCTEMY ORHOPOAHBIX HHCTUTYTOB OMNpejeeHHOi
oTpacid npasa. Tak, aBTopckoe, MHIHILHOE, H300peTaTeNsCKoe Mpaso ABASIOTCS
NOAOTPacAAMH IPaXXZAHCKOro MNpaBa; AOKa3aTeNnbCTBEHHOE MpaBO - NMOAOTPacib
YrOAOBHO-MPOLECCYATBHOIO npaga; MyHUUHWNaNbHOE - nojoTpacib
aAMHHHUCTPATHBHOIO NpaBa H T.J.

Psaj aBTOpPOB BbLIAENSIOT elle W CyOMHCTHTYT npaBa. Tak, no MHenuio M. H.
MapueHko, «MeXay WHCTHTyTaMM BHYTPM OTPacid MOFYT CYILECTBOBAThH
OTHoOLLeHust cyOopaMHaUKK, comnofAuHHeHHs. OnpefeneHHble YacTH KPYNHOro
MHCTUTYTa 00pa30BbIBAIOT HEPEOKO CAMOCTOSATENbHBIE MOAPA3AeNeHHs, KOTOpbIe
Ha3bIBalOTCA CyOMHCTUTYTaMH. HanpuMep, HHCTUTYT GHHAHCOBOH AMCLMIIWHLL,
JMCLMIJIMHBI TPYAA, MMYLIECTBEHHOI OTBETCTBEHHOCTH U T. 1.’

3. IlopoTpacns npasa. B pamkax HauGolsiee KPYNHBIX MPaBOBLIX OTpacieif
BbIAEJISIOTCA MOJAOTPACH, KOTOPblE 0OBEAHHSAIOT HECKOLKO HHCTHTYTOB OJHOMH U
TOW e oTpacnu. BHellHHUM BblpakeHHEM NMOLNOTPAC/H ABISETCS HaluyHe B Heil
TaKoW rpyniibl HOPM, KOTOpasi COREepXKUT oOLIMe MPUHLKNHANBHBIE MOJIOWKEHHUS,
MpUCyLIHe HECKONbKHM (HO HEe BCEM) MpaBOBbIM WHCTHTYTaM JAHHOWK OTpaciu
(HanpuMep, B rpaX1laHCKOM MpaBe — aBTOPCKOE MpaBo).

4. Ortpacnb npaBa - 310 000COOMBIUASCS BHYTPU JAHHOHW CHCTEMbI

" Mapuenko M.H. Teopits rocynapcTea it npasa. M., 2004. C. 312,





COBOKYMHOCTb OJHOPOAHBIX MNPaBOBbIX HOPM, PEryJHPYIOLUMX ONpeaeNeHHyI0
chepy ponosbix oOlleCTBEHHBIX OTHOWIEHHH. OAHOPOAHOCTh TOH HAM WHOIA
cthepbl  OOLIECTBEHHBIX OTHOLIEHHI BLI3BIBAET K JKW3HM COOTBETCTBYIOLLYIO
OTpaciib npasa (rpakJaHCcKoe NMpaBo, YroJOBHOE NPaBo, aAMHHUCTPATHBHOE [1PaBo
U T. A.). Bce oTpacnu npaBa B3aUMOCBS3aHbl OPraHHYECKHM €JHHCTBOM, XOTH H
HEPaBHO3HAYHbI MO CBOEMY 3HAYEHUIO.

Otpacne npaBa sBiseTCH CaMOCTOSTENLHON 4YacThlo CHCTEMbl MNpapa,
COBOKYMHOCTBbIO TMpPABOBLIX HOPM, pPETYJUPYIOUIMX oOnpeneneHHyo chepy
KauyeCTBEHHO ONHOPOAHBIX OOLIECTBEHHBIX OTHOLLUEHHH (HanpuMep, rpaXaaHCKoe
MPaBo peryjiupyeT HMYILECTBEHHBIE OTHOLUEHHS )

B ocHoBe neneHus cHCTEMbl MpaBa Ha OTpaciy JEKaT ABa KPUTEPHs:
NpeAMET U METOJ MPaBOBOIO peryjmpop,amm.8

Ion npeaMeToM npaBoBOro perynaupoOBaHMs MMOHWMAETCA ONpPeReneHHbIi
(Gyr KkayecTBEHHO OJHOPOAHBIX OOLUECTBEHHBIX OTHOIUEHMH,  KOTOPbIH
perynupyeTcs COOTBETCTBYIOLIEH IpyNoil jopuauuecknx Hopm. Tak, Hampumep,
OTHOLLIEHHS, CBA3aHHBIE C HMMYLUECTBEHHOH cdepoii, peryiupyloTcs HopMamu
rpaXKAAHCKOro npaBa, OTHOLLEHWs B cdepe ynpaBneHUs - aiMHHUCTPATHBHBLIM
npaBoM, 6pauHo-ceMeHHble OTHOLLUEHHS - CEMEHbIM NPaBoOM H T.J.

Ilon meTonoM NMPaBOBOTO perynMpoBaHUs MOHUMAIOTCS CNOCOOB! H MPHEMBI
NpaBoOBOTO BO3JEHCTBHA HA OOILECTBEHHbIE OTHOLUEHHS, COCTABIAOLIME NPESMET

OTpaciiu npasa.

Psn aBtopoB (C.C. Anekcees, A.B. HaymoB) k unciy MeTon0B MpaBoBOro

PETYJIHPOBAaHHUA OTHOCHAT:

- JIO3BOJICHHE - MpPEACCTaBlEHHE MpaBa HA OMpeAeNeHHOE MoBeJeHHe, HanpuMep
Ha HeobXonnMylo 060pOHY;

- o0Bsi3bIBAHUE - BO3NOXKeHHe 0053aHHOCTH COBEPLINTL ONpelieNieHHbIeAeHCTBHS,
HanpuMep, YIIaTHTh HafNoTH;

- 3alpelleHHe - HaJlOXKEHHE 3anpeTa Ha COBepLUeHHE ONpelesieHHbIX NeHCTBHI,

HanpHMep Ha MOXHLUEHHE HYKOro HMYILECTBA.

¥ Cm.: Caunos A.X. BaencHue B 0CHOBHbIC npasoskie cHcTeMbl cospementocT. TawkenT, 1988. C. 112,





Bce OTpaciH T1paBa, MpexJaAe BCero, AeaATCA Ha MaTeépHalbHbBIE H

npoLeccyallbHbie.

MarepuaibHble perynupyIoT npasa 1 0693aHHOCTH Cy6LeKTOB (YrooBHOE,
rpaXk/IaHCKOE, TPYA0BOE MPABOo H T.1.).

INpoueccyanbHble - NOPANOK NPOW3BOACTBA MO YLOJOBHBIM M IPaXAaHCKHM
aAenam.

Marepuanbible ¥ mpoleccyanbHble OTpaciM NpaBa  HaxomiaTcs B
ABYCTOPOHHEH W B3aMMHOH CBSI3W: NepBble, OMNpejeNnss NpaBoBOH cTaTyc
CyObeKTOB,  yCTAHAaBNMBAIOT  YCJIOBHA W OCHOBAHUS  BO3HWKHOBEHMS
MpOLECCYaibHBIX OTHOLUEHHH, BTOpbIE - 3AKPENNAIOT MOPSAOK pa3pelleHus
KOH(IMKTHBIX CHTyalluii, BOHHKAIOWUX NPH peaiu3aluly HOPMMAaTepHANbHbIX
oTpacnei npasa.

B poccuiickodi cHcTemMe mpaBa B HAcTOSIIEE BPEMA MOXHO BbIAEMHTh
cieayrollHe OTpaciu:

- KOHCTHTYLIHOHHOE NPaBo;

- AIMHHUCTPATUBHOE NPaBo;

- (puHaAHCOBOE NpaBgo;

- 3eMeJIbHOE NPaBo;

- rpaXkJaHCKOE Npaso;

- TPYZLOBOE NMpaBo;

- 3KOJIOrHYECKOe NpaBo;

- ceMeitHoe npago;

- YrONIOBHOE NpaBo;

- YrOJIOBHO-UCTIOJIHUTENLHOE MPaBo;

- YrOJIOBHO-TIPOLIECCYaNIbHOE TPABO;

- rpaXxAaHCcKo-npoueccyansHoe Mpago.

Takum obpasom, CTPyKTypa npaBoBOii CHCTEMBI - 3TO YCTOHUHBOE €UHCTBO
3JIEMEHTOB NPaBOBOil CUCTEMBI, UX CBSA3eH, LENOCTHOCTH, CBA3EH 3NeMEHTOB ¢
uenbM.CTPYKTYPHBIMH 3/IEMEHTaMM CHCTEMBl MpaBa sIBIAIOTCA: HOpPMA Npasa,

HHCTHUTYT Npasa, OTpacilk Npasa, NOA OTPaciib npasa. PAj y4eHbIX K CTPYKTYPHBIM





3JIEMEHTAM CHCTEMEI [paBa OTHOCUT HCYOUHCTUTYTHL





I'JTABA 2. OCHOBHBLIE TTPABOBBIE CUCTEMbI COBPEMEHOCTHU U UX
OTJINYUA

2.1. PomaHo-repmanckas npaBosasi cuctema. [IpaBosas cuctema Poceun.

”H}lyCC Kas nmpapoBas CUCTEMA

1. PoMaHo-repMaHcKas npaBoBas cucTeMa.

B kaxpod cTpaHe MHCTOPUHMECKH B 3aBUCHMOCTH OT HAaUHOHANbHBIX
TpaAuLUMWi, KyJbTYpbi, MeHTaJIHTETa MW JApyrMX (akTOpoB COLHANBLHO-
3KOHOMUYECKOro Y NOJIMTHYECKOTO XapaKTepa C0XHIach CBOS CHCTEMa TpaBa.

Hauunas ¢ 19 B. ocHOBHbBIM HcTOUHHKOM {opMoii) npaBa B cTpaHax, rie
rOCNOACTBYET 3Ta CeMbs, SBJsAeTCs 3aKoH. 3akoH ofpasyer «cKeneTt»
NpaBoNoOpsAjKa, OXBaThbIBA€T BCE €ro acrneKkTbl, a XW3Hb 3TOMY CKENETy B
3HAYNTENLHON CTEeNeHu NpUAAloT HHble GakTopbl. 3aKOH HE paccMaTpUBaeTcs
Y3KO M TEKCTyallbHO, & 3a4acTyl0 3aBUCHT OT PacLUMpPHTESbHBIX METOHNOB €ro
TOJKOBAHHA, B KOTOPbIX NPOSBIAETCS TBOpYECKas pojib JOKTPHHBI M cyaeOHOM
NpPaKTHKMU.

Bo Bcex cTpaHax poMaHO-repMaHCKoi CEMbH €CThb NMHCaHblE KOHCTHTYLIHH,
33 HOPMaMH KOTOpbIX MPH3HAETCS BbICILAS IOPUAMYECKas CHAA, BbIpaxatouasics
KaK B COOTBETCTBHH KOHCTHTYLIMOHHBIX 3aKOHOB W TNMOJ3AKOHHBIX AKTOB, TaK W B
YCTAHOBJIEHHH  OONBIUHHCTBOM  rocylapcTB  cyjaeOHoOro  KOHTposis  3a
KOHCTHTYLIHOHHOCTbIO  OOBbIYHBIX 3aKOHOB. KOHCTHTYLMH pa3srpaHu4HBaiOT
pazNUUHBIX T[OCYINApCTBEHHbLIX OpraHoB B c{pepe MpaBOTBOpYECTBA M B
COOTBETCTBHM C 3TOH KOMIMeTeHLMel NpoBoAaAT AuddepeHuHaunio pa3nHUuHbIX
HCTOYHMKOB Mpasa.

B pomMaHo-repMaHCKOH MOpUAWYECKOH HOKTPHHE M B 3aKOHOAATE/IbHOH
NpakTHKe pa3iMyaloT TpPU pPa3sHOBUAHOCTH OOBIMHOrO 3aKOHA: KOAEKCHI,
crnelnanbHble 3aKOHBI (TeKyLlee 3aKOHOAATENhCTBO) U CBOJAHBIE TEKCThI HOPM.

B GonblUMHCTBE KOHTHHEHTAIBHLIX CTPaH AeHCTBYIOT rpaxaaHckue (nubo

" Cm.: TlpasoBuie cHCTEMBI CTpal MHpa. DHuwnknoneanuecknii cnpasounnk / Ots. pea. A.Al. Cyxapes. M.: Hopwma,
2000. C. 310.





FPa)(IaHCKHE U TOPTOBLIE), YTONOBHBIE, MPAaXKAAHCKO-NPOLECCYANbHBIE, YTONOBHO-
NpoLEecCyaibHbIE U HEKOTOPbIE APYTHE KOAEKCHI.

Cpeay NCTOYHMKOB POMaHO-TepMaHCKOro npasa BaXKHa PoJlb NOA3AKOHHBIX
aKTOB. PErnaMeHTOB, aAMHHHUCTPATHBHLIX LIUPKYJSPOB, AEKPETOB MHHHCTPOB M
Ap. B HUX dhopMynupyloTes HOPMBI, IPUHSATBIE BO HCTIONHEHHE 3aKOHOB.

B pomaHo-repMaHcKoif ceMbe JOCTATOMHO WIMPOKO HMCMOAL3YIOTCS
HEeKOTOopble OOLIME NMPUHLMNBL, 3TH NPHHLMNBI NOKA3bIBAIOT NOAYHHEHUE MpABa
BEJICHUIO CHPaBeUIMBOCTH B TOM BHJE, KaK TOCAEAHAS MOHUMAaeTcd B
ONpeesIEeHHYI0 3MOXy W B onpeAefcHHbl MoMeHT. [IpuHUMNBl pacKphIBalOT
XapaKTep He TOJbKO 3aKOHOAATENLCTBA, HO H NPaBa IOPHCTOB. '

B Hamm aHH, Kak M B NpOLIOM, B POMaHO-repMaHCKOH NpaBoBOii cHcTeMe
JAOKTPUHA COCTABNAET AOCTATOYHO aKTUBHO AEHCTBYIOMMI MCTOUHUK npaBa. OHa
BIMAET KaK HA 3aKOHOJATENs, TAK W Ha NpaBONPHMEHKTENA. 3aKOHOAaTeNb YacTo
BbIpDAXKAET JHUWb Te TEHACHUHH, KOTOPbIE YCTaHOBNEHbl B [OKTPHHE, H
BOCTIPHHHMaeT MOATOTOBAEHHbIE €10  MnpeanokeHus. JIOKTpUHA  LWIKWPOKO
HCMIONL3YETCA W B NPABONPUMEHHTENBHOH AEATENbHOCTH, B YaCTHOCTH NpH
TONKOBaHWH 3aKOHA.

C pa3BuTHEM MEXAYHapoOAHLIX cBa3ell OoJbLIOE 3HAueHWe ANA
HalUMOHANbHLIX  MPaBOBBIX CHCTEM TpHOOpENo  MEXAYHApOAHOE  Mpaso.
Koncrutyuus ®PI" 1949 r. npsamMo npemycmartpuBaer, 4To oOLIME MPHHLMIBI
MEXJYHapOAHOTO MpaBa HMEHOT MIPHOPUTET Nepe] HALHOHANbLHBIMH 3aKOHAMM.
[TopobHas KopMa B HECKONBKO HHOM penakUMH nosBuiace U B Konctutyuun PO,

Uro kacaetcs oObl4as, TO OH WUrpaeT B CHCTEME POMAHO-FEPMaHCKOro
fpaBa, B OCHOBHOM, BCNIOMOTATE/bHYIO POJlb, DOMONHASA B HEOOXOANUMBIX Clyuasnx
JENCTBYIOLIEE 3aKOHOATENLCTRO,

Becsma mpotvBopeunBa JOKTpHHA MO BONpocy O cyneGHON npakTuke Kak
HCTOYHHMKE TMpaBa poMaHo-repMaHckoil cembH. OnHako aHanu3 peanbHOM
NEHCTBUTENBHOCTH MO3BONIAET CHAENaTh BBIBOJ O BO3MOXHOCTH OTHECEHHS

CyAeOHON TMpaKTHKM K YHCAY BCMOMOraTelbHBIX HCTOYHMKOB npaBa. OO 3Tom

' CM.: Tuywosa J1.E. Cicremubie ceasm npasosoii pefictentenshoctn. CI16., 2004, C, 89.





B

CBHIETENLCTBYET BCE BO3pacTaiollee KOMMYECTBO MyGNUKyeMbIX COOPHMKOB M
CIPaBOYHUKOB CylNeOHOH TMNpakTUKH, a TaKXe 3HaueHHe Npexie BCero
KaccallMOHHOro mpeuenenta. KaccauuoHHblit cyn aasetcs soiciuedi cyneGHON
uncTaHuueH. Ilostomy cynebHoe pewenue, ocHoBaHHOE, HanpuMep, Ha aHAJIOTHH
H Ha OOLUMX NMPHMHUMNAX, OCTaBJeHHOe B cuie KaccaluoHHOM CYAOM, MOXeT

BOCIDUHUMATBCA  JIDYrMMM  CyJaMHM NpHM  pelieHud MoRoOHBIX fen  Kak

(akTHuecknii npeuenenT. "

2. IlpaBoBas cucrema Poccun.

CoBpeMmenHass poccuiickas npaBoBasi cucTeMa BXOOHT B pomaHo-
FEPMaHCKylo npaBoBy1o cembio. CoBpemeHHasi poccuiickas npaBoBas CHCTeMa
POAOMKACT TPAAULIMH POMAHO-IEPMAHCKOH MPaBOBOR CEMbM, 3aNI0KEHHBIE elle B
AOPEBOMIOLMOHHBIH NEPHUOA U COXPAHEHHBIE OTHACTH M B COBETCKM nepHo.

OCHOBHBIM HCTOYHMKOM nNpaBa B PocCHM SBASIOTCS 3aKOHBI U ApyrHe
HOpMATHBHbIC MPpaBoBble akThl. Kak 1 B GoMblUKHCTBE (enepaTHBHbIX rocyAapcTB,
POCCHFCKOE 3aKOHOZATENILCTBO NENMTCS Ha (efiepanbHOoe M 3aKOHOAATENLCTEO
cyobektoB P®. Pasrpannuenne npeaMeToB 3aKOHOAATENLHOTO peryiupoBaHus
yctaHoBneHo B KoHcTuTyunu Pd.

B uckmouutensHoM BeaeHuu Poccuiickoii Qegepald, B 4YaCTHOCTH,
HaxONATCA: perynMpoBaHue mnpaB 1 CcBOGOA uenoBeka M rpaKAaHHHA:
(hopMupoBanHe denepalibHbIX OpraHoB roCylapCTBEHHOH BJIaCTH; YCTaHOBNEHHE
[IPABOBLIX  OCHOB €IMHOTO pbIHKA; ()HHAHCOBOE, BANOTHOE, KPEIHTHOE,
TaMOXeHHOE perynMpoBaHHe, (efiepanbHble HANOTH W COOPbI; BHELIHAS MOAMTHKA,
MEMAYHAPOAHLIC 1 BHELIHEIKOHOMUYECKHE oTHOIWEHUs Poccuiickoit ®enepauny;
obopoHa n 6e30nacHOCTb; CynoyCTPOCTBO: NpOKYpaTypa; YroloBHOE, YrOJOBHO-
NpoLEeCCyaJIbHOE H YroJIOBHO-HCIIONHUTENbHOE 3aKOHOAATEALCTBO, AMHHCTHA W
NOMHJIOBAHKME; TPAKAAHCKOE, TpaXAaHCKO-TIpOLECCyanbHOe M apOHTpaXHO-
npoueccyanbHoe 3aKOHOATENbCTRO; npaBoOBOE peryauposanne

i 12
HHTEJIEKTyaslbHOH COOCTBERHOCTH; dlefiepanbHoe KOMH3UOHHOE NpaBo.

" Cwm.: Komapos C.A., Manuko A.B. Teopns rocygapcetsa it npaea. M., 1999, C. 301,
" Cm.: Cunsikos B.H. Poceniickan npasogas cuctema. Capavos, 2001, C. 280.





K cosmecTHOoMy Bemenuo Poccuiickoii Denepaiyn u cybnexktor PO B
HHCIE TIpOYEro OTHECEHBI: 0OIUWE BOMPOCH BOCMMTAaHMSA, 0Opa3oBaHus, HayKH,
KyNbTypbl, (U3HYeCKOil  KyJbTypbl u CropTa;  KOOPAMHALMS  BOMPOCOB
34paBOOXpaHEHHA; COLUHANbHAA 3alluuTa, BKIIOYas COLHANbHOe obecneuenue;
aAMHHUCTPAaTHBHOC, aJAMUHHCTPATHBHO-TIPOLIECCYANbHOR, TPYJAOBOE, CeMeiHoe,
KWJINILHOE, 3€MENLHOE, BOAHOE, IECHOE 3aKOHOAATENLCTRO, 3aKOHOAATENbCTEO O
Henpax, o0  oxpaHe  okpykawoweH  cpemsl Kaapbl  cyneOHBIX W
MPaBOOXPAHHTENBHBIX OPraHOB; aABOKATypa, HOTAPHAT; YCTAHOBJEHHE OBGLINX
MPUHLUIIOB OpraHHW3allH CHCTEMEI OPraHOB roCYAapCTBEHHOMN BAACTH H MECTHOO
caMoyrnpaBlieHus.

Bue npenenos Benenus Poccuiickoit @enepauny U COBMECTHOrO BeJlCHHA,
cybbexTh! P@ obnanaior Beeit nonHoToil roCyAapCTBEHHOH BAACTH.

Bo rnase nepapxun desepansHbix (M BooGuie POCCUHCKHX) aKTOB CTOMT
Koncrutyuus P®; panee cneayior (henepanbHble KOHCTUTYUHOHHBIE 38KOHBI,
Apyrie denepanbHble 3aKOHBI, yKa3bl [pesupenra P®, nocraHoBenus
MpaBurenscra PM, noa3akoHHbBIe HOPMATHBHBIE aKTbI OTpacneBbiX teaepanbHbixX
OPraHOB HCMONHUTENBHOH BnacTH. Ocoboe MECTO 3aHHMAKOT periamMeHTHl |
Apyrve  HOpMOYCTaHaBMBAIOLME  MNOCTAHOBAEHUs nanat  (egepanbHoro
Cobpanns P®. B otnnuue ot MHOrkx 3apyDekHbIX cTpaH B PoccHu oTcyTcTBYyeT
HHCTUTYT OENErdpOBaHHOrO M 4pe3BbIYAKHOrO 3akoHoAaTenbeTBa.  YKaibi
[Mpe3nnenTa He NOMKHBI MPOTHBOPEYHTD KoHcturyunu u depepanbHbiM 3aKoHaM.

Mepapxuio HOPMAaTHBHBIX MpPAaBOBBIX AKTOB cybbektoB P® obpazyror
KOHCTHTYLHH (ycTaBbl) cyObekToB P®, 3akombl cyGbexToB P®, ykaswl
Mpe3uAeHTOB pecnybnuk B cocrtase P®, nocraHoBNeHHs U pacropsKeHHs
rybepHaTOpoOB W Apyrux rnas agMHHHUCTpalUMi cyObextoB P®, nocraHosneHus
NMpaBUTELCTB CyObekToB P®, mopsakoHHble HOPMAaTHBHBIE aKTbl OTpacyeBbIX
OpPraHOB MCMONHUTENbHOH BRacTh cy6bekToB PD, pernamenthl u Apyrue akTsl
HOPMaTHBHOFO XapaKTepa 3aKOHOAATEIbHBIX OPraHoB CybbekToR P,

Huswui yposeHb B MepapXuM HOPMaTUBHBIX NpaBoBbIX aKTOB 06pa3yloT

HOPDMaTHBHBIE aKThbI OpPraHoB MECTHOTO caMoynpapJjieHHS. BH,Ilbl, nopaaoK





MPWHATHA W BCTYMNEHHA B CHYy HOPMATHBHLIX MPABOBBIX AKTOB OpraHoB
MECTHOTO ~ CaMOYMpaBNEHWs  ONPEHeNsIOTCA  YCTABOM  MYHMUMNANBHOIO
obpazoBaHus.

CyneOubifi npeueneHt, kak u B APYTHX CTpaHax pOMaHO-TepMaHCKOi
ceMbH, B PO nctouHukoM npasa we npusuaercs. OmHako cynebHas npakTuka,
opuumaiibHo obobiiaemas u HanpasisieMas B PYKOBOISLUMX pa3bACHEHHAX
[lnenyma Bepxosworo Cyma PO, HrpaeT HCKIIOYHUTENBHO BaXHYIO poOib B
PUMEHEHHH  3aKOHONATENLCTBA, MpencTaBnss cofoii ocobyo HOPMATHBHYI0
CHCTEMY. Binakoe K cyneOHbIM NpeLiefeHTaM MECTO B CHCTEME HCTOYHUKOR ripaBa
3aHUMalOT  3aknwoveHns Koucturyunwownoro Cyma Pd. B cybbektax P
@HAIOTMYHYIO POJIb HIPAIOT PEIUEHHS MECTHBIX KOHCTHTYLIHOHHBIX M YCTaBHBIX
CYJOB.

JlocTaTouHo OrpaHuueHHOE MpUMeHeHHE B KauecTae MCTOYHHKA MNpaBa B
Poccnu uMeeT npasoBoii 06biuaii.

BaxkHbiM MCTOYHMKOM NpaBa ABNSIOTCA MEXAYHAPOAHO-NPaBOBbIE aKThl W
nokrpuHa. CornacHo KoHctutynuu (n. 4 cr. 15)'306menpu3HaHHble NPUHUUNbI W
HOPMBI MENIYHAPOAHOrO mnpaBa W MeXAYHApOAHble AOTOBOpbl PoccHiickoil
®enepauny  SBIAIOTCS COCTABHON 4acThio ee NpaBoBoil cucteMbl. Ecnu
MEXNYHApOAHBIM noroBopoM Poccuiickoii ®enepaunn  ycTaHoBieHBI HHble
fpaBuid, —4eM mNpejyCMOTPEHHbIE 3aKOHAM, TO MPHUMEHSIOTCA TNpaBuAa
MEXJyHapOAHOro A0roBopa.

3. Unnycckas npasoBas cuctema.

Mupycckoe npaBo ocHoBano Ha penurun HHAYH3MA M perynupyer
MOBEACHUE HIICHOB MHAYCCKOH 001wMHbL. DT0 He npaBo WH/uu, a npaBo oGuMHI,
kotopoe B WMuauu, lNMakucranue, bupme, Cuuranype u Manaiizuu, a Taioke B
CTpaHax Ha BOCTOYHOM noGepexbe Adpuku ucnoseayeT uuaynsM. Kak u vcam,
HHIYH3M 0DA3BIBAET CBOMX MOCNeAOBaTeNel K MPUHSTHIO Ha BEPY OnpeaeneHHbIX

PEIHTHO3HBIX OOTM H K onpeaeneHHomy MHUPONMOHHMAHHIO.

Y Koucrutyuns Poccuiickoii (Menepaunn: NPHHATA BCCHAPOLNHBIM rONOCOBAHNEM 12.12,1993 r., 8 pen. or

21.07.2014 r. // Poceniickan raseta. — 1993, — 25 Aexabpa; CobBpanvie 3akononatenscTsa Poceniickoii heaepaunn.
2014, - Ne31. - C1.4398.
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I'naBhasa uepra uHmycckoro npaBa - TecHas CBf3b ¢ penurueid. Oua
ABIIACTCA HEOTHLEMIIEMOH HaCThIO MHAYH3MA, B COCTAB KOTOPOro HapsAy ¢ MpaBoM
BXOMAT TAKKE pasfuvHbIE PENNTHO3HbIE BEPOBaHHS W 0OpAabl, MOpPanbHbIE M
(punocofckre LeHHOCTH, mpeanoNararolme onpefeNneHHbIH o0pa3  KU3HM,
obiecTBeHHbIH NOPANOK, COLUMANLHYIO OPraHU3aLMIo.

OnHuM M3 OCHOBHBIX yGemmeHuit HHIyu3ma sBnsercs TO, HYTO JIIOAH
Pa3ACNICHLl C MOMEHTA DOMEHHS Ha COLMANbHBIC MEPAPXHYECKHE KaTeroph,
KaX]\as U3 KOTOPBIX HMEET CBOID CHCTEMY NpaB U 06A3aHHOCTel U orM Mopau.
Mpu sTOM KaxABlH venmoBek nomxeH BecTH cebs Tak, KaK 3TO NPEANHCAHO
couManpHO# Kacre, K KOTOPOH OH mNpHHAANeXUT. B kauecTe perynaropa
NoBeAeHH pomyckaerca oOevai. [losuTMBHOEe HHAycckoe mnpaBo sABAseTCH
OOBIYUHBIM TNPABOM, B KOTOPOM B TOH HJM KHO# Mepe JlesHWs npeobnanaer
penurno3Had nokTpuHa. Ona onpepensieT HOPMBl MOBENEHHS, B COOTBETCTBHH C
Hell W3MEHAITCS MIH TONKYITCs oGbiyau. O6buau BechbMa paszHoobpa3HBl.
Kaxnas kacTa wnm noakacra cnesyer cBOMM COBCTBEHHBIM OBbUAsM. CoGpanue
KacTbl FOJIOCOBAHHEM pa3pelaeT B MECTHOM MacuiTabe Bce Criopbl, ONHpasch Npu
3TOM Ha o0ulecTBeHHOe MHeHue, OHO pacrnonaraer u 3¢ dexTHBHLIMH cpeacTBaMU
ApuHyxnenus. Hanbonee ctporum HakasaHHeM cuuTaeTcs OTydYeHUe OT TOH MK
HHOH rpynnsl. B cnyuae, ecliu HeT omnpeneneHHOI MPaBOBOH HOPMBI MO
KOHKPETHOMY BOMpOCY, CYAbH PELIAIOT €ro N0 COBECTH, N0 CNPaBEATHBOCTH. !

[lpaButenscTBy  paspewiaeTcs  3aKOHOAATENILCTBOBATS. CyneOGHbie
MPELEACHTH! H 3aKOHO/ATeNbCTBO HE CUMTAIOTCA UCTOMHMKOM npaga. Jaxe koraa
WMEETCA 3aKOH, CYNbA HE NOMKEH €ro NPUMEHATh Mo Bceil cTporoctd. Emy
MPEAOCTAB/IEHO LIMPOKOE YCMOTpPEHHE, uTOGbl BCEMH BO3MOXHBIMHM crnocobaMu
MPHMHPHTDE CNIPABEANHBOCTL W BnacTh. Ellle MeHblle, YeM 3aKOHOAATENbCTBO, HA
POJb UCTOYHHKA MPaBa MOXET MPETEHAOBATh cyAeOHas MpaKTHKa.

B uenom K HacToswemy Bpemenu npomenana Gosbiuas pabora mno
koauHkauuu unaycckoro npasa. CynbH pyKOBOACTBYIOTCS B [IEPBYIO Odepelb

3akoHaMh W npeueneHtamu. B cr. 141 Koncturyuun Mnauum ycraHasnupaercs,

" Cm.: Kpawennnxosa H. A. Hunycckoe npaso: ncropus u cospemennocTn. M., 1982. C. 190.





H4TO CYABL NOMKHBI CENOBATD MPELIEAEHTaM, CO3aHHBIM BepXoBHLIMK CyIOM.
3aKOH M CynebGHBIN MpPeLeaeHT SBNSIOTCA MMABHBIMH HCTOYHHKAMM npasa
COBpeMeHHOH MHAaun. 3akoHomaTensCTBo M pelueHus CYAOB  JOMKHBI
cooTBeTcTBOBATE KOHCTUTYUHH. KOHTPONL 33 KOHCTHTYLHOHHOCTBIO 33KOHOB
ocyliecTenseT BepxoBHsiii cy.
Cucrema HauMonansHoro mpaga MHAMH B 3HAYHTENBHO] Mepe
(hopmHrpoBasiack 1 passuBanack noa GONbIIHM BO3AEHCTBAEM aHMTHHCKOrO npaea,

H B HACTOALLEE BpeMA, 1 CYUTAKD, OHA BXOOHT B MPaBOBYIO CEMbIO oﬁmero Ipasa.

2.2.Aurno-amMepukanckas npaBosas cuctema. Cucrema peJuruo3Ho-

TpaAuUMOHHOTO Npasa. MycynbMaHcKas npaBoBas cucTema.

l. AHrno-aMepHKaHcKas NpaBoBas CHCTEMA,

B orauune oT rocynapctB poMaHo-repMaHCKO CHCTEMbI, M€ OCHOBHbIM
HCTOUHUKOM NpaBa sSBASETCS 3aKOH, B FOCYAapCTBAX AHIMO-CAKCOHCKOH NMPaBOBOH
CHCTEMBL - UCTOYHWKOM NpaBa CHYXHT cyAeOHbIi npeueneHt, T.e. HOpPMsI,
chopMyIHpOBaHHbIE CYALSIMH B pelueHusx. B paccMaTpHBaEMYIO CEMbIO BXOAAT,
Hapsigy ¢ CIUA u Amurnueit, Cesepuan Mpnauaus, Kauana, Asctpanus, Hosas
3enanaus, a Taroke 36 rocynapers Bpuranckoro coapyxkecrea.'

Cuuraercs, 4T0 aHrnuiickoe «obluee npaBoy» obpasyeT knaccu4eckylo
CHCTEMY MPELENEHTHOTO NpaBa, MK NPaBa, cO3AaBAEMOr0 CyaMu. XapakTepHbie
1€pTbl TIPaBOTIOHMMAHHA B 3TOH MNpPaBOBOH CeMbe BbIpaXAlOTCs (GOPMYIIO:
«Cpenctso cynebHON 3aluThl BakHEe MpaBa», Tak KaK OCHOBHAS CIOWHOCTD
3aKII04anack B TOM, YTOOb! NOY4YHTE BO3MOKHOCTL OGPATUTLCA B CYA.

O6wee npaBo, TakuM 06pasoM, CIOXHIOCE B BHJE COBOKYTHOCTH
CyneOHbIX pelleHHii - npeueaeHToB. B 3ToM cMBbIcie MOMHO CKa3aTb, 4TO 0bllee
Npaso - 3TO COBOKYMHOCTb Ka3yCHBIX NpaBHJl, NEXAIUMX B OCHOBE KOHKPETHbIX
CyAeOHbIX pelIeHHi, KOTOpPbIE HMEIOT 3HaueHHe NpeLeNeHTa, 06S3aTeILHOMO ans

ApYTHX CyNOB MPH pa3peLleHHH aHalorM4HbIX [ell.

P Cm Anaposa T.B. lpeuenent B coBpemennom anrnuiickom npase u cynebnoe npapoteopuccTao, 1976. N6, C.
41.





CeronHs aurnmiickoe npaBo NPOJOMKAET OCTABATBCS B OCHOBHOM
CyAeOHBIM NpaBoM, pa3pabaTbiBaEMbIM CYIAMH B NPOLECCE pelleHUs] KOHKPETHBIX
nen. JIns aHrnM4aHWHA OCTANOCH BAXKHBIM TO, YTOGHI NEO0 pasbupanocs B cyze
HOOPOCOBECTHBIMU  NIOABMH M YTOGHI COBMIONANTHCh OCHOBHbLIE NPUHUMIIbI
CYAONPOHU3BOACTBA, COCTABAAOIIME HaCTh 0Owed 3tHKH. Cyasu «obero npasay,
B OTIHYKME OT 3aKOHOAATeNd, He CO3NAIOT pelleHnii ofluero xapakTepa,
pacciuTaHHbIX Ha Oynyuiee. OHM pelaloT KOHKPETHBIH crop.

B anrno-cakcoHckoil npaBoBoii cembe HeT neneHus MpaBa Ha 4acTHOE W
MyBANYHOE, HET SAPKO BHIPAXKEHHOTO AefeHNs MpaBa Ha OTPACJIH, MOCKOJIBKY CYAbI
MOTYT pa30upaTh pasHble KaTeropuu nen: nyGiMuHO W YaCTHOMPABOBbLIE -
FPAXAAHCKHE, TOPrOBbIE, YTONOBHbIE, 4 TAKXKE MO MPHYHHE OTCYTCTBHSA KOLEKCOB
esponekckoro rtuna. Ilostomy aHraniickomy lopucTy npaso npeacTaBiseTcs
ONHOPOAHEIM. JIOKTPHHA He 3HAaeT IMCKYCCHIT O CTPYKTYPHBIX AeNEHHAX npasa.

INpeuenentroe npaso - 310 no npeumyuecTy cynebHo-npoueccyansHoe
npaBo. OCHOBHOE BHHMaHME AHIAHHCKHX IOPUCTOB M NpaBOBOH HOKTPHHBI
COCPEeNOTOUEHO Ha obcnyxHBaHMM cyneOHOI NMPaKTHKH, HA BOMpocax cynebHoii
NpOLEAYpbl W N0Ka3aTeNbCTB. DTOMY COOTBETCTBYIOT W MOHATHS aHIIHIACKOTO
npasa, KOTOpbie COPMHUPOBANUCH HAa OCHOBE CyAeGHOrO MPOLECCA W PasIMUHBIX
BUAOB MCKOB. I'naBHas 3ajaua aHMIMACKOTO CyIbH COCTOHT B TOM, 4TOGbI
NPUMEHHTCIIBHO K TOMY HJIH HHOMY KOHKPETHOMY ey HAaTH COOTBETCTBYIOLIHIL
MpPeUeaeHT, ecNu TaKoBOi UMeeTcs.

Cyabsi, pewas neno, obs3aH cneaoBaTh UMEIOLEMYCS npeuenaeHty. Ipu
3TOM OH Monb3yeTca 6oAbLwoH cBOOOAOH yCMOTpPeHHs B TpaKTOBKE BOMpoca o
CXOACTBE paccMaTpUMBaeMOro JeNa, OTHEro 3aBUCHT NPHMEHEHHE TOM WITH MHOI
HOpMbI. OH MOXeT HaiiTh aHanoruio o6CTOATENLCTB W TOTAA, KOTA Ha nepBbiif
B3rnan ee HeT. Hakonel, oH BooGuile MoXeT He HaiiTH Takoro cXoacTBa
OOCTOATENLCTB, M TOTAA, €CNH OTHOWIEHHS He periiaMeHTHpOBaHbl HOpMaMH

CTaTyTHOrO npaga, Cyabs caM co3aaer NMPpaBOBYKD HOPMY, T.€. CTAHOBHTCH
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Tlocne cynebGHoii npakTiku (NpeLeaeHTHOro npaBa CyJ0B) Kak MepBOro u
OCHOBHOrO HCTOYHHKA AHMJIWHCKOrO npaBa B KauyecTBE BTOPOTO HCTOYHMKA
aHTIMHCKOrO NpaBa NPU3HAETCS CTATYTHOE NPABO - 3aKOHbI M MOA3aKOHHBIE aKTHL.
B Aurauv Her nucanoii KOHCTHTYUMH, ¥ TION «aHTIHiicCKON KOHCTHTYLIMEN»
MMECTCH B BHRY COBOKYNHOCTb HOPM 3aKOHAa H MpeleaeHTHOro mpasa,

ONPELENAIOUNX CHCTEMY W MPABOMOUHsI OPraHOB rOCYapCTBEHHOM BNacTH, npasa

v ¢BoGOIbI MONNAHHBIX. |’

3akoH (aKT mapnamenTa), COrIaCHO AHTHHCKON TPAAULHH B CNOXKUBLIEHCH
IOPUIHYECKON NOKTPHHE, CYMTAETCS BTOPOCTENEHHBIM MCTOYHHKOM npasa,
KOTOpbIH BHOCHT JIMLIb PAA TIOMPABOK M JAOTIONHEHHE K mpasy, CO3JJaHHOMY
CynebHol npakTukol (T.e. mpeuefeHTHOMY rpasy). (DOPMANbHO 3aKOH MOYET
H3MEHHTL WJIM OTMEHHTE HOPMY MpELEAEHTHOro MpaBa, W MpPH KOMIM3HK ¢
NPEUSACHTOM NPHOPHTET NPUHAANEKHT 3akoHy. Ho daxtHueckn camo neiicteue
3aKOHA OCYLIECTBIAETCA B pycjie W B KOHTEKCTE €ro cyaeGHO-npeLefeHTHOro
TOJKOBaHHA M NpHMeHeHUd. HopMsbl, comepxauinecs B 3akoHe, OKOHYATENBHO
ONpEACAAIOTCA W BKNOYAIOTCA B aHINMACKOE MpaBo AMLUL nocie cynebHOro ux
MCTOJIKOBAHHA W MPHMEHEHHS, MPHYEM UMEHHO B TO# (opMe ¥ B TOM CMBICTe, Kak
3TO  YCTaHOBMT  cynebuas mnpaktuka. IlostoMy —aHrnuiickue  1OpHCTHI
(IPEANOYHTAIOT LMTHPOBAaTh HE CaM TEKCT 3aKOHA, a MPUMEHSIOLIEE €ro peilieHHe
cyna. Camo aHrnuiickoe 3aKOHOAATENLCTBO TPALMLUMOHHO HAXOAUTCS MOX
3aMETHLIM  BIMAHHEM CyneOHOW TNpaKTHMKM M MpeLeleHTHOTO Ipapa, uTO
MPOABNACTCS B KA3yHCTHYECKOM Cnocofe H3NOXKeHHWs TNpaBoOBbIX HOPM B
3aKOHOJATeNbHbIX aKTaX.

B coBpeMeHHbIX ycnoBusx HabnionaeTca TeHAEHUMS OTXoAa  OT
TPaAHUHOHHOH KOHUEMLHK 33KOHA U YCHIEHHSA €ro CaMOCTOSATELHON PoJiH NpH
PerynnpoBaHWy HOBBIX OOLIECTBEHHBIX OTHOLUEHWH (BOMPOCOB COLHANBHOrO
obecrneueHHs, NPOCBELIEHHS, 31PABOOXPAHEHHS H T.1.), KOTOpble HaXOASTCA BHE
TPaAHUHOHHOM Cdiephl NeHCcTBHA NpeueneHTHOro npasa. Takoe 3akoHOAATENbHOE

MpaBo MpOTHBOMOCTOBNSETCANpPELEAEHTOMY MpaBy (oblleMy NnpaBy B LIMPOKOM

"7 Cm.: Anaposa T.B. Flpeuenent B cospementon anranfickoM npase n cyaebHoe npasoTBOpuecTso, 1976, Nu6. C,
42.





CMBIC/IE), M K HEMY He NpHMEHSIOTCS MPHHUHNBI MPEUEAEHTHOrO MNpaBa.
IMapnament, npuHUMas 3aKoHbI, Tpebyert, 4ToObl OHM NPUMEHSNHCH UMEHHO B TOM
BHAE, KaK OH yCTaHOBHUII, @ HE TPaAHLIMOHHOM MOPA/KE TONKOBAHUS U NPUMEHEHHS
3aKOHOB C MO3WUMH CyneOHbIX MpeneJeHTOoB.

[lon3akoHHble akThl («BO HCMONHEHHE 3aKOHA») HU3JAIOTCA OpraHamy
HCMOJIHHTENLHOH — BIAaCTH  JIMIL B MOPSAKE  peanu3aLuM NpaBOMOUHii,
ACJICTHPOBAHHBIX UM napnameHToM. [lpu 3Tom cymsl ofnanaiorT npasom B
HaJJIeXKalKX ClyvasX OTMEHAThb aKThl HCMONHUTENbHOM BNACTH.

Onpenenennoe 3HaueHye B KaYeCTBE HCTOUHMKA AHMMHACKOrO npasa uMeer
u obbluail. FOpunuyeckn 06a3aTeNbHBIME CUHTAIOTCS TAK HA3BIBAEMBIE MECTHBIC
o0bivan M ToproBule o6bmau. OpHaKo roCyRapCTBEHHO-NIPABOBAsA NpaKTHKA
MPHACPHKHUBACTCA H MHOXECTBa NPYrux oOblvaeB (CIOXKHMBLIMXCSH Tpamulluii) B
cthepe KOHCTUTYLIMOHHOTO, YTOAOBHOTO, TPYZAOBOTO NpaBa H T.[.

Mpaso CLLA, kak u aurauiickoe npaso, - 3To Mpexae BCEro Hpapo
CyneOHOM NpakTHKH, T.e. MPELENEHTHOE MpPaBO. 3aKOHbI Y MOZ3AKOHHBIE AKTHI
WrpaloT BCNOMOraTeNbHYI0 pPONb B KAa4yeCTBE AOMONHEHMS K [PELeAEHTHOMY
npa.y.

CyluecTBeHHOE OTIHYHE aMEPHKAHCKOTO MPaBa OT aHIHHCKOr0 COCTOUT B
ToM, 4To Konctutyuus CILUA (1787 r.) B kauecTBe OCHOBHOTO 3aKOHA CTpaHsbl
BO3BBILIAETCS HaJl OOIIMM MpaBoM, M OMPEJenseT OCHOBbLI AMEPHKAHCKOrO
001LecTBa ¥ FrOCY1apCTBa BCEro AeHCTBYIOIIEro npasa. '*

3HAUHTENbHBIE OTIHMYUS  AMEPMKAHCKOTO TNpaBa OT  AHMIUACKOro
obycnoBneHsl U denepatnsubiM yerpoiicteoM CILA, Hanuuuem 1 tenepatuBHoOro
3aKOHOAATEC/IbCTBA, M 3aKOHOAATeNbCTBA ITaTtoB. Kpome Toro, kaxawlii wirar
MMEET W CBOE NpeliencHTHOe npaso. Cyabl KaXIOro LITATa OCYLIECTBISAIOT CBOIO
FOPHCAMKLHIO HE3ABUCHMO JpYr OT Jpyra, H MO3TOMY COBEpLIEHHO He
00s13aTeNbHO,  UTOOBI  pelieHHs,  MPHHATHIE CylaMH  OJHOTQ  IUTaTa,
COOTBETCTBOBAJIH PEIICHNAM CY0B ApyruX wratoB. Hepenxu ciyyau, koraa cynbl

Pa3HBIX LOTATOB MPHHHMAIOT MO aHAJOTHYHBIM A€llaM HEeCOoBMNajarouine, a HHoraa

"Cwn.: Knann, B. Kpyniisie ccTemsl npasa 8 cospemennom mMipe. 2002, C.199,





U NpsAMO NpOTHBOpevaluue peuleHus. Bee 3To nopoxnaer MHorouucneHmwle
KOJTH3WH  MeXOy CuCTeMaMM MpaBa OTAENbHBIX LUTATOB, MEXIY HHMH W
¢enepansHoii cuctemoii npasa u T.4.

B CIUA unaue, uem B AHruu, AeiicTByeT npaBuno npeuesedta. Tak
Bepxosubiii cyn CILUA 1 BepxoBHble cyabl IITATOB He 06s3aHbl ClENOBATH
COOCTBEHHBIM pELUEHHSIM, H MOTYT H3MEHSTh CBOIO npakTHKy. Kpome Toro,
NpaBuiIo NMPeUeNeHTa OTHOCHTCA K KOMIIETEHLIMH IUTATOB 1 AEHCTBYET B Npejenax
cyneGHOMH CHCTEMbI COOTBETCTBYIOLLIErO LUITATA.

Eite oaHo otauune npasa CLIA ot aHrmiickoro - 1o KOHTpOJb CYJOB 33
KOHCTHTYLINOHHOCTBIO 3akoHOB. BepxosHeiii cyn CLLIA, BepxoBHbie Cyab! WITATOB
MOTYT NPU3HATE COOTBETCTBEHHO TOT HIW WHOH dienepanbHblil 3aKkoH 1U6O 3aKOH
lITaTa HEKOHCTHTYUHOHHbIM. CynebHble opransi Qejepauud W WITATOB
OCYLUECTBASAIOT TakKiKe KOHTPOAb 32 KOHCTHTYLHOHHOCTBI) AKTOB NPHMEHEHUA
obwero npasa. Jlioboe cynebHoe pelueniie MOXeT 6bITh aHHYJTHPOBAHO B city4ae
NPHU3HAHHA €ro MPOTHBOPEYALIHM KOHCTUTYLHOHHOH HopMe. DTOT npaBoBOii
HHCTHTYT BECbMA BaXK€H KaK CPEACTBO 3aCTaBHTh CyJAeOHbIE HHCTAHLMM YBaXaThb
CyneOHble NMPUHUMNLI MpaBa W OGECNE4UTb TEM CaMbiM €JMHCTBO NpPAaBOBON
cucremsr CILLA.

B CIUA ygensercsa Gonbluoe BHMMaHHe KOAM(QUKALMK JNeiiCTBYIOLIEro
38KOHOAATE/IbCTBA, HO AMEPHMKAHCKHE KONEKCh! CYILECTBEHHO OTIIMYAKOTCH OT
pOMaHO-repMaHCKHX KOAEKCOB.

Konekcsl eponefickoro obpasua uMetotes Tonbko B wrate Jlynsuana, rae
COXPaHSETCA pOMaHO-repMaHcKas TpaauLIus.

B ocranbHeix wTatax JefcTBYIOT KOZEKCHI APYroro THMA, KOTOpble
NPeACTaBAAOT Cco0O0H KOHCOAMAALMIO MpexHuXx HopM. TakoBbl rpaxaaHcKHe
KOAEKCBI, KOTOPEIC NPUHATHI B psAfae wraToB (Kanudopuuy, ropmkun, MouTane
M p.); MPax1aHCKO-NPOLecCYalibHbIE KOAGKCHI H T.A.

Konexcom B CLLIA nMenyioTcs Takxe pasnuqHble CHCTEMATH3UPOBAHHBIC
cobpaHus IEeHCTBYIOLIErD drenepansHoro 3aKOHOAATENbCTBA WU

3aKOHOAATENbCTBA OTACABHBIX LUTATOB. Takue KOIOEKCEl HE BKIOYAKOT B cebs





HOPMbI TPENEISHTHOTO Npaga.

2. Cuctema pesMrio3HO-TPaAULMOHHOTO NpaBa.

IlpaBoBbie cucTeMbl MHOrHX cTpaH A3MH U AQpHKH He obnajaloT Toii
CTEMEHBLIO EAMHCTBA, KOTOpas CBOWCTBEHHAa paHee OXapaKTePH30BAHHLIM
NpaBoOBbIM CeMbAM. OIHAaKO Yy HUX MHOTO 00Liero no cywectsy 1 opMe, BCce OHH
OCHOBBIBAIOTCS Ha KOHLENUMSX, OTNIHYAIOLIMXCA OT TEX, KOTOPbIE€ TOCTIOACTBYIOT B
3anafnelx crpaHax. KoHeuHo, BCe 3TH NpaBOBble CHCTEMBI (CEMBHM) B KaKOWH-TO
Mepe 3aHMCTBYIOT 3amajHble WAEH, HO B 3HAYMTENbHOH Mepe OCTaiOTCH BEpHBI
B3MJIA4aM, B KOTOPBIX MpaBO MOHWUMAeTCs COBCEM HHAYe W HE MPH3BAHO
BBIMONTHSATD Te e (yHKLUMHM, 4TO B 3aNajIHBIX CTPaHaX.'

Cuuraercs, 4TO NPHHUMILY, KOTOPbIMH DYKOBOACTBYIOTCS HE 3amafHbie
CTpaHbl, ObIBAIOT ABYX BHJOB:

l. Ilpusnaercs Oonblias LEHHOCTb NMpaBa, HO CaMO TIPaBO MOHUMAETCH
MHaue, YeM Ha 3anajie, UMeeT MecTO NepenieTeHHe MPaBa U PeliurHy;

2. OrtbGpaceiBaeTcs caMa uies npaBa W YTBEpXIaeTcs, YTO OOLIECTBEHHbIE
OTHOILIEHHS JOJDKHBI PErNIaMEHTHPOBATLCA HHBIM MyTeM.

K nepso#i rpyrine penMrio3Ho-TpaguMOHHON CHCTEMBI OTHOCATCS CTPaHb
MYCYNBMAHCKOI'0, MHAYCCKOrO M HYAEHCKOro mnpasa, KO BTOpPOil - CTpaHbl
Hanbhero Bocroka, Adpukk u Maaarackapa.

3.MycynbMaHcKas MpaBoBas CHCTEMa.

MycynbsMaHCKOe Mpaso - 3TO cUCTeEMa HOPM, BhIPAXKEHHBIX B PENHTHO3HOI
(opMe M OCHOBAHHBIX Ha MYCYJbMAaHCKOI penuruu - uciame. McinaM UCXoauT M3
TOr0, YTO CYWECTBYIOLUEE TMNpaBO MPOM3OWINO0 OT Ajaxa, KOTOpbIH B
onpefieleHHbI# MOMEHT MCTOPUH OTKpbU1 €ro 4ejioBeKy uepe3 Mpopoka
Myxammena. OHO oxBaTbiBaeT Bce c()epbl COUMANBHON HKHM3HH, @ HE TOJNBKO T,
KOTOpble MOANEXKAT NPABOBOMY peryiupoBaHuio. -

[lpaBo Annaxa naHo YeNoBeKy pa3 M HaBceraa, Ho 60XkecTBEHHbIE OTKPLITHS

HYXOAKOTCA B Pa3bACHEHHUAX H TONKOBaAHUAX.

PCum.: Pacconon M.M. Ynpaeneniie npasossisu cuctemami. 1984, Ne 1. C. 59.

*'Cu.: Tuynosa JIB. CrcTeMubie cBa3n npasosoii aeiictaurensiocTy. CI16., 2004. C. 103.





McTounukoM MmycynbMmaHckoro npasa ssnstorca: 1) Kopaw - cesuieHHas
KHWUra pcinama M OCHOBa MYCYJNIBMaHCKOrO MpaBa; 2) CyHHa - COBOKYIMHOCTb
MpeAnycaH’ii O BLICKa3bIBAaHUAX W JAefaX mMpopoka Myxammena, HMEKOLLHMX
npaBoBOe 3HaueHue; 3) Hixkma - obuwee (enHHOE) MHEHHE ABTOPHTETHBIX
NpaBOBEAOB HCMaMa; 4) KUAC - CYXASHHE MO aHaNOrHK B BOMIpocax npasa.

[lapuat - 3TO MO CyTH cBoeil penuruosHslit (6oxcecTBeHHLIH) 3aKOH,
JHKTYEMbIH BEPYIOLHM, T.€. COBOKYNMHOCTDb NMPEANHCAHHH O TOM, YTO OHH JOMKHbI
Nenath ¥ 4ero He AOMKHBI AenaTh. B ocHOBe apuaTa, kak M ApyriX peMrHo3Ho-
HOPMAaTHBHbIX CHCTEM (MHAYCCKOTO Mpaea, HyAeHcKoro npaea, npaea psaaa CTpaH
HansHero BocToka), nexut uaes pennrdosHbix 00a3aHHOCTel YenoBexa, a He ero
npas. IlocneacTevem HeBbinoAHeHUA 00A3aHHOCTEH ABJIAETCS IPexX TOrO, KTO HX
Hapyliaer, MO3TOMY MYCYJIBMAaHCKOE NpPaB0 He ylenseT MHOTO0 BHHMaHUA
CaHKUMSAM, YCTAHOBIIEHHBIMH CAMHMH HOpMaMH.

KopaH M cyHHa - OCHOBHble MCTOPHYECKHE WCTOYHHKH MYCYILMAHCKOro
MpaBa, HEMOCPEACTBEHHO CBA3aHHbIE C HMeHeM Myxammena. *'

B kauectBe obOwero (M oOuwenpuHATOr0) nNpHUeMa TOAKOBaHMA H
NPHMEHEHHUS LIapyHaTa MYCYIbMAHCKUMH MpaBoBeJaMH Obifi MpU3HAH KHSC -
crnocob cyxAeHHs O npase Mo aHANOTHH.

MycynsmaHckoe npaBo kak ocoboe peiMrHo3Hoe TpaBo  OOIUIMHBI
BEPYIOLIUX HCJIAMHUCTOB HE CIEAYET CMEWKBaThb ¢ CHUCTEMOH HaUHMOHAJILHOTO
npaBa TOHW MW WHOH MYCYNbMaHCKOH cTpaHbl. BO3HHKHYB Ha MCXOJAHOIH OCHOBe
[apHaTa, HallMOHANBHBIE CHCTEMbl IO3UTUBHOrO MpaBa 3TUX CTPaH 3HAYWTENLHO
OTJIHYAKOTCS OPYT OT JApYyra.

Bnusnve 3amagHoro nmnpaBa Ha HaUWOHANbHBbIE CHCTEMBI MpaBa
MYCYNbMaHCKHX CTpaH OCODEHHO YCHJIMJIOCh B YCIOBUAX COBPEMEHHOIO
MEXAYHApOAHOrO COTPYAHMYECTBA Pa3NHUYHBIX TOCYAapcTB M pa3BUTHA
WHTErpaLMOHHbBIX MPOLECCOB B ODNACTH IKOHOMHKH, 3KOJOTHH, 6OpbObI NPOTHB
MEXlyHAapOAHOM NPECTYMHOCTH U T.1.

O,ELHaKO JTa oO1as NO3HTHBHAA TEHACHLKA K MoJaepHU3allH

?'Cm.: MpasoBsbie chcTeMl cTpan Mupa. Jnunknoneauyeckitii cnpasounnk. M., 2000.C. 400.





HaLMOHANBHBIX CHCTEM MpaBa B AyXe 3anajJHoro rpasa B LIEJOM psAAe Cyyaes
MpepbIBACTCA TOMATHLIMM  JBUXEHMAMH, YCHJIEHHEM B TEX HIH HHBIX
MYCYNbMaHCKHX CTpaHax ¢akTopa HcIaMckoro (ryHaaMeHTanusMa, ponu
TPaJAWL{MOHHOrO LIapHaTa, pealu3aluii lap1uaTckoro cyaa u T.4.

Mycynbmanckoe npaBo choOpMHPOBANock B riybOKOM CPefHEBEKOBbE M C
TeX MOp NMPOAENans CyLIECTBEHHYIO 3BOJIOLMIO C TOUKH 3PEHUS PasBHTHA CBOHMX
MCTOYHUKOB. JTO Npaso LEPKBH, NpaBo 00LIMHb! BepyloinX. OObluan He BXOIAT B
MYCYJIbMaGHCKOE MpaBO W HUKOIAa HE pacCMarTpHUBAJIUCL KAK ero HCTOUHHKU. B
NpaBoBOH JEHCTBUTENBHOCTH ULIMPOKO HCTIONB3YIOTCS COrMALUEHUs, KOTOpble
MOTYT BHOCHTh CYLLECTBEHHbIE H3MEHEHUS B HOPMbi MYCYJIBMaHCKOTO MpaBa, HO
He cuMuTarTCcs 0653aTeNbHBIMH.
PasBuTHe 3TOMH cHcTeMbl npaBa npekpatusiock B 10 B., Koraa oTnana BO3MOXHOCTb
ero TonkoBaHus. Jns npucnocodaeHus MyCcynbMaHCKOTO MTpaBa K COBPEMEHHOI
JEUCTBUTENBHOCTH UCTIONL3YIOTCH cnocobbl, HaxoaslKecs Kak Obi BHe
MYCYJ1IbMaHCKOr0 Mpasa: coryalleHus, 3aKOHoJaTeNbCTRO, 06blyau, He
npoTHBopeyaliye emy. B ctpaHax MycynbMaHCKOTO NpaBa CyllecTBOBAN U
CYLLECTBYET AyaJiu3M cyAeOHOH opraHu3auKn: Hapsy CO cnelHaibHbIMU
PEeNMrHo3HbIMU cyaaMu (kaau) Bceria (pyHKLHOHUPOBAIH K APYrHe TUIbI CYJOB,

NpUMEeHsBIIKWE NPHUMHTHUBHBIC 00BIYaH WITH 3aKOHOAATENIbHbIE aKThl (pel‘.}'laMeHTb])

BNAacTH.
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SAKITIOYEHHUE

B nannoii paboTe B COOTBETCTBHM C ee LEAbIO W 3ajayaMu  Obutu
PacCMOTpEHBI: MOHATHE U COACPKAHWE MPABOBLIX CHUCTEM, @ TAKKE OCHOBHBIE
NpaBoOBbIE CUCTEMbI COBPEMEHHOCTH, UX OTJIIHUYHSA,

B pe3synabTaTe NpoBeAEHHOro HCCNENOBAHUS MOXHO CAeNaTh CleLylollMe
BbIBOZbI:

[lpaBoBas cucTeMa — 3TO COBOKYNHOCTb BHYTPEHHE COIIACOBaHHMIX,
B3aHMOCBA3aHHbBIX, COUHANILHO OAHOPOAHBIX HOPUAUYECKHUX CPEACTB, C MOMOILEIO
KOTOpbIX nyOnuyHas BAAcTb OKa3blBAET  peryisATHBHO-OPraHusyoliee u
crabunusupyiowiee Bo3faelicTBHE Ha OOLLECTBEHHBIE OTHOWIEHHUS, MOBEJAEHHE
mojeil 1 UX o0 beHHEHHIA.

CrpykTypa npaBoBoOii cHCTEMBbl - 3TO YCTOHYMBOE €JWHCTBO 3JIEMEHTOB
NMpaBoOBOM CHCTEMbI, HX CBf3€H, LUEJNOCTHOCTH, CBA3e€H 3EMEHTOB C LENbIM.
CTpyKTYpHBIMH 3JIeMEHTaMH CUCTEMbI MpaBa SBIAIOTCA: HOpMa NpaBa, HHCTHTYT
npasa, OTpaciie Mpara, MOA OTpacib npasa. Psag ydyeHbIX K CTPYKTYPHbIM
3NEMEHTaM CUCTEMBI NIPaBa OTHOCUT UCYOHHCTUTYTHI.

B Hacrosiiee BpeMs BbIAENAIOT ClieAylOLHe MPaBOBbIE CUCTEMbI: POMaHO-
repMaHCKylo, aHIN0-aMepHKAHCKYI0, MYCYABMaHCKYHO, MHAYCCKYHO (MHAyccKoe
NpaBo),CHCTEMY PENHIHO3HO — TPAAHLIHOHHOTO MpaBa.

Kaxnas M3 ykasaHHbIX MpaBOBbIX CHCTeM o0najaet onpeaesieHHo
cneyudUKol, Npucylleld TOJNbLKO el M OTNHYaKllUed ee OT APYrHX NpPaBOBbLIX
CUCTEM.

PomMano-repmaHCKyl0 NpaBOBYIO CUCTEMY XapaKTepH3YylOT TaKue NMpHU3HaKH,
KaK eAHHas Wepapxu4ecky MOCTPOeHHas CHCTEMa MCTOYHHKOB NMHCAHOIO Npasa,
JIOMHHHUpYIOLIEE . MECTO B  KOTOPOH  3aHUMAlOT  HOPMATHBHBIE  AKThbl
(3aKoHO#ATeNbCTBO); rnaBHas poAb B (OPMUPOBAHWM MpaBa OTBOAMTCSH
3aKOHOAATEN0, KOTOpBI co3paer ofuue opuAHyYecKHe rMpaBuia MNoBEACHH,

NpaBonpUMEHHTEND XKe (Cybsl, AAMUHUCTPATHBHBIE OpraHbl U T.M.) MPH3BaH AHLIb
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TOYHO peanu3oBLIBATE 3TH OOLINE HOPMBbI B KOHKPETHLIX NPaBONPUMEHHTENBHBIX
aKTax.

CeMbsi aHr0-aMEpHKaHCKOro npaBa 06naj@eT CleAYIOUNWMY TPH3HAKAMA:
OCHOBHBIM MCTOUHHKOM MpaBa BhICTYMAeT CyAeOHBIH NpeneaeHT; Belylas poiib B
(popmMupoBannH npaBa OTBOAMTCS CyAy, KOTOpPbIi B 3Toit CBA3KM 3aHHMaeT ocoboe
MONOXKEHHE B CHCTEME TrOCYAApCTBEHHLIX OPraHoB; Ha [MEPBOM MeCTe He
00513aHHOCTH, a NpaBa 4eNOBEKa U IPaKAAHKMHA, 3aIMILAEMbIE TIPEXKAE BCEro B
CynebHOM MOpAAKe; rIiaBeHCTBYIOLlEe 3HA4YeHWE HMEET B MEPBYIO OYEpElb
MpoueccyanbHOe Npaso.

CeMbe  pESHMTHO3HO-TPAfAHMLIMOHHONO MpaBa MpPUCYLIH  CHEAYIOLUHE
NPU3HAKK: TNaBHbii TBOpEl npasa - bor, a He o6lUecTBO, MO3ITOMY IOPHAHYECKHE
npeAnvcaHis AaHbi pa3 ¥ HaBcerJa, B HHX HYXKHO BEPHTb H COOTBETCTBEHHO
cob10aTh; HCTOYHHWKOM NpaBa ABJSIOTCHA PENUTHO3HO-TPANHUIHOHHEIE HOPMBI K
UEHHOCTH, coaepKawuecs B 4YacTHOCTH B Kopane, CyHue, WmxkMe u

pacnpocTpaHsiolHecs Ha mycynbmaH, 1160 B lllactpax, Benax, 3akoHax MaHy n

T.A.
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BBEJAEHHUE

AKTV&J’II)HOCTB TEMBl HccleoBaHusi. B COBPEMCHHOM O6HIGCTBC ImpaBa

4eJIOBeKa MMEIT IIEpPBOCTENICHHOE 3HaueHue. lIpaBa wenoBeka — 3TO
OINpPEJEICHHBIE HOPMATHBHO — CTPYKTYPUPOBAHHBIE CBOMCTBA U OCOOEHHOCTH
OBITHS JTMYHOCTH, KOTOPBIE BBIPAXaIOT €ro CBOOOY U SBISAIOTCA HEOTHEMIIEMBIMU
Y HEOOXOAMMBIMH CIIOCOOAMU U YCJIOBHUSIMU €T0 >KM3HH, €€ B3aMMOOTHOUIEHUH C
O0IIECTBOM, TIOCYyIapcTBOM, JpyrMMH cyObekrtamu. IlpaBa uenoBeka He
OTuyXJaeMbl. HUKTO HE MOXKET JUIIUTH YEJIOBEKAa €ro €CTECTBEHHBIX IIPaB - Ha
KU3Hb, Ha 3/I0POBbE, HA JMYHYIO HEINPUKOCHOBEHHOCTh, CBOOOIHBIM BBIOOP
CHI0cO00B CBOEH JKM3HENEATEIbHOCTH, CBOOOTY COBECTH, MHEHMMU, yOekICHUH,
aBTOHOMHUIO B cepe YaCTHOM >KU3HU U JPYTUX MPaB.

IIpaBa yenoBeKka — 3TO HEHHOCTHBIA OPUEHTHUP, MO3BOJISIOIINN IPUMEHSATh
«4YEIIOBEYECKOE M3MEPEHME» HE TOJBKO K TIOCYIapCTBY, IIpaBy, 3aKOHY,
3aKOHHOCTH, MPAaBOBOMY IMOPSAKY, HO U K T'PaXAaHCKOMY OOIIECTBY, MOCKOJIbKY
CTEIIEHb 3PEJIOCTU U Pa3BUTOCTU ITOCIEAHErO 3aBUCUT B 3HAYUTEIIBHOW MeEpE OT
COCTOSIHMSI JIeJ1 C ITPaBOM YeJIOBEKa, OT 00beMa 3TUX MPaB U UX peaTu3aluu.

Crenenp perynuMpoBaHus YUCTO IPAXXIAAHCKHUX JIMYHBIX HEMMYIIECTBEHHBIX
OTHOILIEHUH, OCOOCHHO NpaBa Ha JKW3Hb M 370POBbE, MOKa HE COOTBETCTBYET
IOJIOKEHUIO, KOTOPOE JIMYHOCTh JOJDKHA 3aHMMAaTh B oOmiectBe. Bmecre ¢ Tem
HaOroaonIeecsl pacllMpeHrue Kpyra JIMYHBIX HEUMMYIIECTBEHHBIX OTHOUIECHUH,
NOJUIeKALIUX T'PakIaHCKO-TIPaBOBOM perjaMeHTalllM, BIIOJIHE 3aKOHOMEpPHO MO0
IPAXKIAHCKOE MPABO MCKOHHO JOJDKHO PETYIMPOBATh M OCYUIECTBIATH OXPAHY U
3alIUTY MpaB YeJIOBEUYECKOW JHMYHOCTH, chep ee CBOOOABI U CaMOONPEICIICHUS.
AHanu3 TUYHBIX HEMMYIIECTBEHHBIX MpPaB, 0COOEHHO MpaBa Ha )XKU3Hb U 310POBbE
OCYKJICHHBIX, IMEET BECbMa BAXKHOE 3HAYEHUE JUISI HAYKH, 3aKOHOAATENBCTBA U
npakTuku. Peanuzamus mnpaB dyenoBeka B cdepe MCIONHEHHS YTrOJOBHOIO
HaKa3aHus B BUJE JMIIEHHUS CBOOOJBI HEPA3pbIBHO CBsI3aHA CO CJOXKHBIM U

MHOT'OI'paHHBIM ITOHATHEM 6C3OHaCHOCTI/I, AOITyCKarOmUM pa3jIMUHbIC TOJIKOBAHHA.
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JU1g ysiCHEHUs €ro CyIIHOCTH 00paTHUMCs K paCCMOTPEHHUIO CMBICIIOBOIO 3HAUYEHUS
JAHHOW KaTErOpHH.

B TONKOBBIX ClOBapsix pPyCCKOro si3bIka O€30MaCHOCTb MMEET HECKOJBbKO
3HaYeHW: 1) «OTCYTCTBHE OMACHOCTH, COXPAHHOCTb, HAAEKHOCTB», 2) Kak
«TIOJIO’KEHUE, MPYU KOTOPOM HE YIPOXKAET OMACHOCTh KOMY-JIHOO UM YEMY-JIHO0O0Y.
B 00111ecTBEHHOM CO3HAaHUU NOHATHE «O€30MIaCHOCTBY CBS3BIBAETCS] HE CTOJIBKO «C
OTCYTCTBHUEM YI'PO3bD», CKOJIBKO C «COCTOSHHEM, YyBCTBAMHU M IIEPEKUBAHUAMHU
YeJioBeKa, Cpe/ICTBaMHU MpeObIBaHUS B 0€30MaCHOCTH, OTCYTCTBUEM TPEBOKHOCTU
WK 03a004YE€HHOCTH, YBEPEHHOCTH, cTabuinpHOCTW». Hano momaraTth, 4to Takas
MHOT'O3HaYHOCTh JAHHOM KaTErOpuy CBA3aHAa C TEM, 4YTO MCTOpHs ITpolecca
obOecnieueHrss 0O€30MaCHOCTH JIMYHOCTH, oOOHIeCTBA M TIOCYIJapCcTBa HMEET
JUIUTEIBHYIO HCTOPHIO.

IIpenMeT uccienoBaHMsl - COCTABWIM TI'PAXkIaHCKO-IIPABOBBIE MPOOJIEMBI

34U TEI IIpaB OCYXKIACHHBIX HA ) KU3Hb U 3JOPOBLC.

Llenb uccnenoBaHus SIBISIETCS aHalW3 3akoHojaTenbcTBo PD B cdepe

IPaXKIAaHCKO-IIPABOBOI0 PETYJIMPOBAHUS U 3aIMUTHI IIPaBa Ha KWU3Hb U 3J0POBbBE,
AHAIU3 CYIIHOCTA W OINPEACICHUS TOHSATUM IMpaB Ha XU3Hb W 3J0POBbE
OCYKJICHHBIX.

[TocTanoBKkoO#M OOIIEH 1€MW MPOAUKTOBAHBI W 0OJiee KOHKPETHBIE 3aJa4d

HCCIACAOBAHUA:

- )KU3HD U 37I0POBBE KaK 0OBEKTHI MPABOBOW OXPAHBbI;

- IOHSITHE, CYLIHOCTh U CUCTEMa MEP OXPaHbl )KU3HU U 37]0POBbS,;

- 00 oOecrneueHUr 3aKOHHOCTH M COOJIIOJIEHUHU MpaB OCYKIEHHBIX B YTOJIOBHO-
VCIIOJIHUTEIILHON CUCTEME;

- IPaBO OCYXAEHHBIX Ha JIMYHYIO 0€30MaCHOCTD B YCIOBUSX JIUILIEHUS CBOOOIBI.

Meronel wuccnenoBanus. IIpoBeneHHOe wuCCIeAOBaHWE ONUPAETCA Ha
JUAJIEKTUYECKUM ~ METOJ, HAay4HOTO  IIO3HAHUA  SBJICHUM  OKPY)KAIOLIEH
JNEUCTBUTEIBHOCTH,  OTPAXKAKOIIMKA  B3aWUMOCBS3b  TEOPUM U IPAKTUKH.
OO0ocHOBaHHE TIOJOKEHHH, BBIBOJOB U PEKOMEHAAIUMN, COJEpkKaIIUXCs B

I[HHJIOMHOfI pa60Te, OCYHICCTBJICHO ITIYTEM  KOMINUICKCHOI'O  IIPHUMCHCHUS



http://lib.rosdiplom.ru/library/prosmotr.aspx?id=495770#_Toc254883449

http://lib.rosdiplom.ru/library/prosmotr.aspx?id=495770#_Toc254883451



01 (3147410)11150.¢ MECTOOOB COMUAJIBHO-TIPABOBOTO HCCIICAOBAaHUA: HCTOPHKO-
IMpaBOBOI'0, CTATUCTUICCKOTO U JIOTHKO-FOPUANICCKOTIO.

CTDVKTVDa pa60Ta COCTOUT M3 BBCACHUA, ABYX TIJIaB, O6T)CI[I/IH5HOH_II/IX

YCThIPbM:A naparpaQ)OB, 3aKJIIOUYCHUA, CIIMCKAa HCIIOJIB30BAHHBIX HCTOYHHKOB H

JUTEPATYPBHIL.
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IJIABA 1. OBIIEE NOJIOXKEHUE OB I'PAKIAHCKO - IPABOBOM
SAHIUTHI )KU3HU U 3IOPOBbA

1.1. JKu3Hb U 310pOBbe KAK 00bEKTHI IPABOBOM OXPAHbI

N3BecTHO, YTO 3A0POBBE HAPSAAY C MKU3HBIO SIBISETCS IMEPBOCTEHNEHHBIM
Omarom uenoBeka. BMmecte ¢ Tem, 3M0pOBbE Kak COLMAIbHO-PKOHOMHYECKAS,
MEIUIMHCKAsT W IOpUAMYECKash KaTeropust TPYAHO TMOJAAETCS ONPEECICHHUIO,
MIOCKOJIBKY HIMEET MHOKECTBO aclekToB. [lepBocTeneHHoe 3HaYeHue 310pOBbs JIJIs
pa3BUTHSL OOIIECTBA MOJYEPKUBACTCS 3aKpEIUICHUEM IpaBa Ha €ro OXpaHy U
oOecrieyeHne MHOTOUYUCIEHHBIMA MEXIYHAPOJHBIMHU MPaBOBBIMHU akTamu. Cpenu
HUX CIIelyeT YIOMsHYTh BceoOmryro nekiapaiuio mpaB uenoBeka 1948 r.,
MexayHnaponnbiii [TakT 00 3KOHOMHUYECKHX, COIUATIBHBIX U KYJBTYPHBIX IMpaBax
1966 r., KonBeHuio o AUKBUAAIMHA BceX (POPM TUCKPUMHUHAIIMKM B OTHOIICHUU
xeHmH 1979 r., KonBennuto o npaBax pebenka 1989 r. u npyrue HJOKYMEHTHI
OOH. Bmecte ¢ Tem, HE CYHIECTBYET OONICMIPU3HAHHOTO MEXKIYHAPOIHOTO
CTaHJapTa COJEpKaHMs IIpaBa Ha OXPaHy 310POBBSL.

BaxkHeluM peruoHaIbHbIM JOKYMEHTOM, 3aKPEMUBIINM IPABO HA OXPAHY

! moanucannas Poccueit

3I0pOBBs, fABISIETCS EBpomnernckas couuanbHas XapTus
eme B 2000-M oy, HO IO CUX MOpP He paTHUUMPOBaHHas?. [IpomOIKUTENbHEII
NepUoJl MOATOTOBKM XapTUU K paTU(UKAUU CBHUIETEIBCTBYET O CEPbE3HBIX
npo0iemMax B CHUCTEME COLMAIBHOM 3alllUThl POCCUUCKUX TPAXKIAH U O TaKOM
YPOBHE HX COLHMAIBHBIX IIpaB, KOTOPbIM HE IO3BOJSET B KOPOTKHE CPOKH
00€eCreynuTh HCIOJIHEHUE €BPONEUCKUX TpeOOBaHUN COLMAIBHBIX TapaHTHH.
HccnenyroTcst Takke OCHOBHBIE IOPUIMYECKHE aKThl B OOJAcCTH OXpaHbl U
oOecrieueHuss 370pOBbs, AcicTBytomue Ha Tepputopun CHI, B wactHOCTH,
XapTusi COUMANIBHBIX MPAaB M TAPAHTHM I'PAXKIAH HE3aBUCHUMBIX rocyaapcTts 1994

r., Kousenmusi ConpyxectBa HezaBucumbix ['ocymapcTB 0 mpaBax M OCHOBHBIX

cB00OO1ax yemoBeka 1995 r.

! Epponeiickas cormanbhas xaptus TypuH, 18 okrsa6ps 1961 r. — Crpac6ypr, 3 mas 1996 1.
2 'paxnanckoe npaso: Yue6. U. 1. 2-e usn., nepepab. u non. / Tlox pexn. A.I1. Cepreesa, 10.K. Toncroro.
M.: IIpocnext, 2008. C. 266.





[IpaBo Ha oOxpaHy 340pOBbSI W MEOULUMHCKYIO TIOMOIIb SIBJISIETCS
KOHCTUTYIIMOHHBIM, T.€. OCHOBHBIM, 0a30BbIM NIpaBoM uejoBeka. KoHcTuTyiuu
MHOTMX pa3BUTBIX CTPAaH MHpaA COJAEpPkKAT TE WIM HHBIE TOCYAapCTBEHHbIC
o0s13aTeNbCTBA MEpe]l TpakgaHaMu B cepe 310poBbsi, Konctutyuus UrtanbsHckoin
PecnyOnuku (u. 1 cr. 32), Koncruryuust KoponesctBa Mcnanus ot 27 nekaOps
1978 r. (cT. 43.1).

[IpaBo Ha oxpaHy 310pPOBbS OTPAKEHO B KOHCTUTYIHSIX OBIBIINX PECITyOIHK
CCCP: Poccuiickoit ®enepauun, bemapycu, Ykpaunbl, Tamkukucrana u T.1.,
HelHE — rocynapctB-wieHoB CHI'. B mensix obecnedeHuss yka3aHHOTO IpaBa
IPOBO3IJIAIIAETCS NPHUHIATHE MEp IO O3J0POBJICHHUIO OKpPYXAIOLEH Cpembl
(AzepOaitmxan, Apmenusi, benapyce, I'py3usi, Kazaxcran, Keipreizcran, Poccus,
TamxukucTan), pa3BUTHIO (PU3NYECKON KyIbTyphl U criopTa (ApMeHus, benapycs,
Vkpanna, TamKUKUCTaH), BO3MOXXHOCTU IOJb30BATHCA  O310POBUTEIILHBIMU
YUPEKICHUSIMU (benmapycs, VYkpauna), rapaHTuu CaHUTAPHO-
AMUJEMHUONIOTHYEeCKOTO Onarononyuusi (AzepOaitmxkan, Poccusa, VYkpauHa), a
TaK)K€ BO3MOXHOCTH JUISl Pa3IMYHBIX (OPM MEIUIIMHCKOTO CTpaxOBaHUs
(Asepbaitmxkan, Poccusi, Ykpauna).

Bcemu rocynapctBamMu B TOW WM MHOM (DOpME 3aKPEIsICHO MOJIOKEHUE O
CO3/IaHUU YCJOBMM, KOTOpble oOecneunBaii Obl HACEICHUIO MEIUIUHCKYIO
NOMOIIb U YXOJI B ciy4yae OoJne3HH. «becmiaTHyio» MEIUUIMHCKYIO NOMOIb
JNEKJIApUpyoT KoHcTUTyuuu benapycu, ['pysum, Kaszaxcrana, Keipreiscrana,
Monnossl, Poccun, VYkpaunbl, Tamxukucrtana, Typkmenucrana. OpHako, B
JEHUCTBUTEILHOCTH CJIOBA CUJIBHO PACXOAATCS C JIEJIOM — COLMalbHbIE MpaBa B
yKa3aHHBIX CTpaHax, BKJIo4as Poccuro, peanu3yrorcs U3 pyK BOH IJIOXO.

B ropuandeckoil TEOpUM pacHpoOCTPaHEH MOAXO0J, COINIACHO KOTOPOMY IOJ
COJIEp>KaHMEM KOHCTUTYLHOHHBIX MpPaB MOHUMAIOT T€ KOHKPETHbBIE MPaBOMOYMS,
Ha KOTOPBIE «PACIaJaeTCs» OCHOBHOE IPABO IPH OJIMKaAKIIEM PACCMOTPEHHN®,

CoOCTBEHHBIN MOXO0/1 K COIEPKAHUIO MPaBa HA OXPAHY 310POBbS 3HKIETCS

Ha BBIACIICHHHU OCHOBHOIO, 0a3oBoOro COACPIKaHUA OTOro IpaBa, T.C. TEX

3 I'paxnanckoe nipaso / [oa pea. A U. Kannuua, A U. Macnsesa. — M.: Tlpocnekr, 2011. C.455.
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paBOMOYUi, 0€3 KOTOPBIX paccMaTpMBAEMOE IMpPaBO HE MOXKET CYIIECTBOBATh,
MIOCKOJIBKY OHU COCTABJISIFOT €r0 CMBICII.

[IpaBo Ha oXpaHy 3J0pOBbsSl Hapsay C TaKMMHU IpaBaMHU, Kak NpaBO Ha
JIOCTOMHYIO HU3Hb, TPy, 00Opa3oBaHME, XKUIHIIE, COIMAIbHOE OOECIeUeHHE U
COLIMAJbHYIO 3alllUTy, CO3JaHUE MPOPCOI030B U T.I. OOJBIIMHCTBOM YYECHBIX
OTHOCHTCS K KATETOPMH COLMAIBHBIX (COLMAIBHO-DKOHOMUYECKUX) IIpaB’.
OtmeuaeTcsi, 4To OOUIENPHUHITOTO ONPEAEIICHUS COUMAIBHBIX MIPaB B JIUTEPATYPE
HE CYILECTBYET.

[To MHeHHIO aBTOpa, MpaBy Ha OXpaHy 340POBbs MPUCYIIU BCE YEPTHI U
XapaKTEepHbIE OCOOEHHOCTH COIMANbHBIX IpaB, BbIIEIAEMbIE B JIATEpaType:
colpajbHble MpaBa 00pa3ylOT COCTABHYIO YacThb CHUCTEMbl HEOTHEMJIEMBIX IPAaB
YEJIOBEKA; IIaBHOM XapaKTEPHON YEpPTOMl COUUANIBHBIX MPAB SIBISETCS TO, YTO OHU
pU3BaHbl 00ECIEUMBATh JIMYHOCTH YJOBJIETBOPEHUE BAKHEWIIUX >KU3HEHHBIX
HYK1, 0€3 KOTOPBIX HE MOKET OBITh U PEUYU O HOPMAJIbHOM UYEIOBEYECKOM OBITHH;
COLIMAJIbHBIE TpaBa SIBJISIOTCS KPaeyroibHbIM KaMHEM (POPMHUPOBAHUS MOIITUHHO
COI[MAJIBHOTO TOCYNapCTBa; pealu3alusi COLUAJIbHBIX MpaB  CTAaHOBHUTCS
mpoOJIeMaTUYHOW B YCJOBHUSIX HEAOCTAaTKa MaTepUAbHBIX M (PUHAHCOBBIX
pPECYpPCOB; IOpHIMYECKAs NPUPOAA COLMAIbHO-JKOHOMUYECKHMX IIpaB B HX
COOTHOILIEHHH C TaK Ha3bIBAEMbIMH KJIACCHUYECKMMH NpaBaMH — JUYHBIMU U
TIOJIMTUYECKMMH — JI0 CHX IO OCTAETCS CIOPHOM.

Boigenum  pan  mpoGieMm, KOTOpble BO3HHUKIM C  3aKpEIUICHHEM B
KOHCTUTYLUAX MOCTTOTAIUTAPHBIX TOCYAAPCTB IIMPOKOTO MEPEYHs COLMATbHO-
HPKOHOMHUYECKHUX TpaB U B CBA3M C HEOOXOAMMOCTBIO X pealn3aluu: CHUKEHHUE
3HAYMMOCTH TPAKJIAHCKHUX ¢ TIOJUTHYECKUX TpaB Kak (PyHIaMEHTAIbHON
LEHHOCTH COLIMAJIBHOIO YCTPOMCTBA; OMACHOCTh BMENIATENIbCTBA I'OCYyAapcTBa B
PBIHOYHBIE MPOLIECCHI, MOCKOJbKY C MPOBO3IJIAIIEHUEM MMO3UTUBHBIX MPaB TaKOE
BMEIIATENbCTBO IIpeBpalaeTcs B KOHCTUTYLIMOHHYO 00513aHHOCTB;

HEBO3MOKHOCTbD Cy21€6HOI>i 3alIUTbl MHOTUX COLHUAJIBHO-OKOHOMHWYCCKHUX IIpaB U

4 Bparycn C.H., Uodde O.C. - Tpaxnanckoe npaso. M., 2014. C.159.
® I'paxnanckoe mipaso / [ox pea. A U. Kannuna, A U. Macnsesa. — M.: Ilpocnekr, 2011. C.541.





CBOOOJ|; MPOTUBOPEUHME YCTAHOBOK, KOTOpPbIE 3aJal0T KOHCTUTYLIMOHHBIE
COLIMAJIBHO-?)KOHOMHYECKHUE MpaBa U CBOOO/BI YEJIOBEKA, OCHOBHBIM JINOEPAIBHO-
JEMOKpPaTUYECKUM MpUHIMIAM — CBOOOABI ©  (POpPMaIbHOTO PABEHCTBA;
OTCYTCTBHE B TaKUX rOCYJapCTBaX MaTe€pHANbHBIX PECypCcOB, HEOOXOIUMBIX IS
peanu3anuy COLMAIbHO-PKOHOMUYECKHUX MPaB U CBOOO U JIp.

[IpaBo Ha OXpaHy W3HU U 3JOPOBbSI UMEET IIMPOKUE CBSI3M C WHBIMU
KOHCTUTYIIMOHHBIMU TpaBaMH 4YeJOBEKa M TpaxzaaHuHa. /[[ns Toro, dToOBI
BOIUIOTUTBCS B JACHUCTBUTENBHOCTb, W3 JIEKJIAPUPOBAHHOIO IIPEBPATUTHCA B
(dakTHyecKoe, IPYruMU CIOBAMHM, JJISL TOTO, YTOOBI Ka)/bli YEIOBEK, KOTOPOMY
aJIpeCOBAaHO YKa3aHHOE MPaBO, MOT UM PEAIbHO BOCIOJIb30BaThCs, HEOOXOIUMBI
COOTBETCTBYIOLLIME  MPEANOCHUIKM, (opMmupyromue  ONAaronpusITHYIO s
peanu3alMi  COLMAJIbHYIO U TIPAaBOBYIO Cpeay, OOCTaHOBKY, a Takxke
cnenupUyYecKre IOpPUIUYECKHE CpElCTBA M CIOCOObI  peanu3aluu. Ty
OOCTaHOBKY, WJIM CpEAy, COCTOSILYI0 U3 psifa OObEKTUBHBIX U CYOBEKTHBHBIX
(GakTopoB, a TaKXKe KOHKPETHBIE CpPEICTBA M CIOCOOBI peanu3aliu CO31aeT
WHCTUTYT TapaHTU peaiu3allid U OXpaHbl CyObEKTUBHOTO MpaBa, SBIISIOIINICS
BOKHEUITUM HHCTpyMeHTOM ux oOecnedenus. [lo cmosam JI.JI. BoeBoauna,
«BOMPOC O TAPAHTHUSIX BO3ZHUKAET BCSIKHAM pa3, KOTJa OCYIIECTBIISETCSA MEPEXO] OT
JOJKHOTO K CYLIEMY».

Bomnpocam, cBs3aHHBIM C CYIIHOCTBIO M KiaccU(UKalMed TapaHTUld, B
IOPUJIMYECKON JINTEPATYpPE BCETJA YAEIBSUIOCh JOCTAaTOYHO MHOTO BHHUMAaHUSA,
IIOCKOJIbKY TapaHTHUH SBJSIOTCS OOHUM W3 BAaXKHEUIIMX DJIEMEHTOB IIPAaBOBOIO
cTaTyca 4YeloBeKa, OOeClEeYMBAIOT CaMy BO3MOKHOCTb €ro CYIIECTBOBaHUS M
peanu3anuu.

Takum 00pa3oM, KOHCTUTYIIMOHHBIE TapaHTUH TMPaBa Ha OXPaHY 370POBbHS
3aHUMAIOT 0CO000€ MECTO B CTPYKTYpE IOPUANYECKUX TapaHTHUM, TOCKOJIBbKY HOCST
OTIPaBHOM, 0a30BBIA, (QyHIAMEHTATBHBIN XapakTep. KoHCTUTYIIMOHHO-TIPaBOBOE
oOecrieueHue MpaBa Ha OXpPaHy 370pPOBbA NPEACTaBIAET COOOH COBOKYITHOCTb

HOPM  KOHCTUTYIHOHHOI'O 3aKOHOAATCJIbCTBA, PETIAMCHTHPYIOIIUX O6H_II/I€
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YCJIOBUS M MPEANOCHUIKH, a TAK)K€ KOHKPETHO-IOPUINYECKHE CIIOCOOBI U CPECTBA
oOecrieueHns paccMaTpUBaEeMOro Ipasa.

1.2. [lonsiTHE, CYyIIIHOCTH M CHCTEMA MeP OXPAHBI KM3HU U 3[I0POBbS

Konctutynus Poccuiickorn denepanyu npoBO3IMIIAMIAET OXPaHy M 3aLIUTY
OCHOBHBIX IIEHHOCTEW OOIIecTBa - >KU3HU U 3J0POBBS, KOTOPBIE SIBISIOTCS
BBICIIMMU HEOTUYXJAaeMbIMU OjlaraMu 4elioBeka. VX yTpara HUBEIHPYEeT MHOTHE
JIpyrue I[EHHOCTH. BcerencTtBue CKa3aHHOTO  BO3HUKAaeT HEOOXOIUMOCTH
BCEMEPHOM OXPaHbl KU3HU U 310POBbS YEJIOBEKA.

[IpuMeHUTENPHO K BO3MOXHOCTSIM  3alllUThl JKU3HU U 3J0POBbS
IPOKJAHCKUM IIPABOM CJIEYET OTMETHUTb, YTO IPUMEHSIOTCS MHOTHE €T0
MHCTUTYThl. OJHAKO B LMBUJIMCTAYECKON JIUTEpAType aBTOpaMU Hapsly C
TEPMHUHOM '3aluTa’’ HCIOJB3YEeTCS W TaKOW TEPMHUH, Kak 'oxpaHa', KOTOPBIH
uMeeT 0OoJee €MKOe COJEep)KaHUe, BKIIOYAIOIIee OOECHEeUnTENbHbIE MeEpbl
MOJINTUYECKOTO, IKOHOMHYECKOT0, OpPraHMU3allMOHHOIO, MPaBOBOTO W HWHOTO
xapakTepa®. [IpMMeHSIOTCS M ApyrHe TEPMUHBI, B TOM uKcle "Mephl", "crocoos",
"cpenctra", "dopmbr"’.

B Teopum kak rpakxaaHcKoro, Tak M MPOLECCYaIbHOTO MpaBa pa3ivyaroT
HECKOJIbKO KJaccupukanuii ¢opM 3alMThl TpaBa. ITO BMOJHE OOBSICHUMO,
MOCKOJIbKY ~ ONpPENENSIOIINM  SABJISIETCS KPUTEPUM, TOJOXKEHHBIH B OCHOBY
kinaccudukanuid. [lpuBenem ocHoBHble moaxoibl. Tak, A.A. JloOpoBoibCKUM U
C.A. lBaHoBa OTMEYAIOT MCKOBYIO U HEMCKOBYIO (DOPMBI 3alllUThl TPaKIaHCKUX
npaB M MNpU HTOM [OJAramT, 4YTO "BCE CIIOXKHBIE MPAaBOBbIE TpeOOBaHUS,
MOJIJIeKAIe PACCMOTPEHHUIO C COOJIIOJICHUEM IMPOLEeCCyabHOM (POPMBI 3alUTHI
npaBa, Ha3bIBAIOTCS MCKOBBIMH, a IIPaBOBble TpeOOBaHUS, MOAJIEKAIINE
paccMOTpeHHio 0e3 CcOOJII0/IeHUS YCTAaHOBJICHHOM 3aKOHOM TMpOLECcCyabHON

(bOpMI)I 3alIUTHI IIpaBa, B 3aKOHOJAATCIILCTBC U B TCOPHUH BIIOJIHC CIIPABCIJIMBO HC

6 I'paxxpanckoe npaso: Yueb. Y. 1. 2-e u3a., nepepad. u gom. / Iox pen. A.Il. Cepreesa, F0.K. Toncroro.
M.: IIpocnext, 2008. C. 266.

7 Xoxnos B.A. OTBETCTBEHHOCTb 3a HapyIIEHHE JIOTOBOPA 110 IpaskAaHcKoMy mpaBy. Tombsrth, 2009. C.
93 - 98.
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HaspiBatoTcss MckoBbIMU"E, TIpodeccop O.A. KpacaBuukoB CKIOHEH CUMTATh, YTO

GbopMBI 3alUTBI CIIEIYyEeT pa3rpaHUYMBATh C Y4YETOM cChenupukun oOBeKTa u
XapakTepa 3aluminaeMoro mnpasa. K 4uciy TakoBBIX OTHOCSITCSI IPU3HAHKE TpaBa,
BOCCTAHOBJICHHE TIOJIO)KEHMs, CYIIECTBOBABIIETO JO HApYIICHHS IIpaBa,
MpeceyeHrue JCHCTBUI, HApylIalolUX MpaBa, MNPUHYKJICHHE K HCIOJHEHUIO
oOs3aTeNIbcTBA B HAType, IMpEeKpalleHHue WIM HW3MEHEHHE MPaBOOTHOUICHUS,
B3bICKAHUE IPUYMHEHHBIX YOBITKOB, a B CIIy4asX, MPEAyCMOTPEHHBIX 3aKOHOM WJTU
JIOTOBOPOM, HEYCTOMKY".

IIpopeccop A.JL.  Ceprees® BeicTymaer 3a 1Be (OpPMBI  3aIUTHI:
IOPUCIUKIIUOHHYIO ¥ HEIOPUCAUKIIMOHHYIO. PaMKaMu IOpUCIUKIIMOHHONW (POPMBI
3alllMTHI TpaBa OXBATHIBAECTCA 3alllUTa B CYJCOHOM W B aJIMUHHCTPATHBHOM
nopsiyike. CaMOCTOSITeNIbHAST JIEATENbHOCTh TPaXXKJaHWHA WIM OpTraHU3alluu I10
3alMTe TPAKIAHCKUX MpaB 0Oe3 oOpalleHHs K TOCyJapCTBEHHBIM WA HHBIM
KOMIIETEHTHBIM OpraHaMm KBaJU(UIIUPYETCs] B KadyeCTBE HEIOPUCIUKIIMOHHOM.
Camo3zanura rpaxkJIaHCKUX Ipas - 3T0 ¢popma, a He CrocoO.

I'.A. Ceepanbik, D.JI. Crpaynunr, E.E. bornanoBa KOHCTaTUpPYIOT HAJIUYKE
B JICUCTBYIOIIEM 3aKOHOJATEIbCTBE TpeX (OpM  3alluThl:  CyAeOHOMH,
aIMUHUCTPATUBHOW M CaMO3alUThl. YuuthiBasg, 4yTto cT. 14 'K P® nomyckaer
3alIMTy HAPYIICHHBIX TPAKIAHCKUX TPaB CaAMOCTOSITENIBHO YIPABOMOYECHHBIM
JUIIOM, KOTOpOE, 3alllMilasl TpUHAJJIeKallee €My IMpaBo, YCTaHABIUBACT
(dakTuyeckue OOCTOSITEIBCTBA, MNPUMEHSET HOPMBI MaTEpPUATBLHOTO TMpaBa,
OTIpeJieNsIeT CHocO0 3alUThl OT TOCSITaTeIhCTBA M TPUHUMAET KOHKPETHOE
pelieHre, KOTOpO€ CcaMO M BOIUIONIAET, BIIOJIHE JIOTMYHO TMIPEACTaBUTH
CaMO3aIIuTy Kak (opMy 3alIMTHI IpaxkaaHckux mpasll. ABropy crartem Onmska

YKa3aHHas HaydHasa IO3UIHA.

8 obpososbckuii A.A., BanoBa C.A. OcHOBHbIE POOIIEMBI HCKOBO# (hopMbI 3amuThl TipaBa. M.: M3n-Bo
MI'Y, 2009. C. 25.

9 Coserckoe rpaxnanckoe npaso: Yued. B 2 1. Tom 1/ ITox pen. O.A. KpacaBuukosa. 3-e u3JI., UCHp. U
nor. M.: Beicmas mkosa, 1985. C. 95 - 97.

10 Ceprees A.Il. Yka3. cou. C. 270.

11 Csepwibik I'.A., Crpaynunar 2.JI. 3amuTta M caMo3amyra IpaXIaHCKMX NpaB: Yued. mocobue. M.:
Jlekc-xuura, 2009. C. 37; bornanosa E.E. ®opMbl 1 crIocoObI 3alUTHI TpaskAaHCKHUX TpaB M WHTEpecos // XKypHan
poccuiickoro npasa. 2009. N 11. C. 40.
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PaccmarpuBas cyneOHyro (GopMmy 3alluThl *KU3HU W 370POBbS TpaxiaH,
HEOOXOJMMO yKa3aTb, YTO OHA, KaK MPaBUJIO, PEATU3yeTCsl B pamMKax HCKOBOTO
npousBojacTBa. [lpm »STOM MOA 3alIMTOM MOMKHO TOHUMATh COBEPIICHUE
YIPAaBOMOYEHHBIM JIMIIOM JIO3BOJIEHHBIX JIEHCTBYIOIIMM 3aKOHOAATEIbCTBOM
JEHCTBUI MO MPUHYIUTEIBHOMY OCYIIECTBICHUIO CYOBEKTHUBHBIX MpaB JHUOO B
BOCIPEMNSATCTBOBAHUHU OT X HEMPABOMEPHBIX MOCATATEIHCTB.

Bpen xu3HH W 370pOBBI0O MOKET OBITh MPUYMHEH MPH pealn3aliy Kak
BEIIHBIX, TAK U 0053aTEILCTBEHHBIX MPABOOTHOIICHUHN. Tak jxe 04eBUIHO, YTO TIPU
BO3MO)KHOM HapyUIeHHMM IIpaB aOCOJIOTHOIO XapakTepa JEIMHKBET 3apaHee
HEU3BECTCH KaK B OTHOCHTCIBHOM, a J000M u Begkui. (O0s3aTeIbCTBO
CYLIECTBYET B CMBbICIIC HEHApYIICHUs, HO B CIIy4ae HEUCIIOJHEHUS, BO3ACPKAHUS
BO3HUKAIOT M3BECTHBIE MOCJEACTBUA. B 11e10M Bo3MeleHue Bpeaa 370pOBbI0 Ha
ocHoBaHuu cT. 1085 T'K P® coctout u3 yrpaueHHOro 3apaboTka (10Xx0ja),
KOTOpBIM MOTEpHEBUIMI HMeNl MO0 ONPENEIIEHHO MOT HUMETh, a TaKke
JIOTIOTHUTEIBHBIX PACXOA0B, BEI3BAHHBIX TTOBPEKICHUEM 3/IOPOBBSI.

3amura KU3HU U 3/I0POBbs B aIMUHUCTPATUBHOM MOPSIIKE OCYIIECTBISETCS
MyTeM OOpAaIeHHs K BBIIIECTOSIIEMY OpTraHy WK JOJDKHOCTHOMY JHuIty. OJTHaKo B
n. 2 cr. 11 T'K P® 3akpemieHo, dYTO 3ammra TPaXIAHCKUX I[paB B
aIMUHUCTPATUBHOM  TIOPSIIKE ~ OCYIIECTBJSICTCS  JIMIIb B CJIyYasXx,
PEeIyCMOTPEHHBIX 3aKOHOM. [IpuMepoM OCYIECTBICHHUS aJAMUHUCTPATUBHON
dbopMBI 3alTUTBl JKU3HU W 37I0pOBbs sBIsseTcs WHCTpykims MwuHHCTEpCTBa
octuiin PO o mopsigke Bo3MeneHus: yiiepOa B ciydae Tubenu (CMepTH) HId
NPUYUHEHHUS YBEUbsl COTPYAHHUKY YTOJOBHO-UCIIOJIHUTEIBHON CHCTEMBI, a TaKKe
yiepba, NPUYMHEHHOTO MMYIIECTBY COTPYAHHKA YTOJOBHO-HCHOJHUTEIbHOM
CUCTEMBI HJIM €T0 OJIM3KHX.

PaccmarpuBas camozammry, O. CrpayHMHr OTMEYaer, 4YTO 3TO
JIOTIyCKaeMbleé 3aKOHOM WJIM  JIOTOBOpPOM  JeHcTBUS  ((aKTUYECKOro WU
IOPUIMYECKOTO  XapakTepa) YIPaBOMOYCHHOTO JIMIA, HAMpaBJCHHBIE Ha

oOecreyeHne HEMPUKOCHOBEHHOIO TIpaBa MpeceyeHusl HapyIIeHUs] U JIMKBUJIALIUIO
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MOCNEACTBUI Takoro HapymeHus'?. OmHMM W3 HPOSBICHUN CaMO3ALIUTHI IIPU
MPUYMHEHUH Bpela MOKHO Ha3BaTh COIVIAIIEHHE O JOOPOBOJIHLHOM BO3MEIIECHUU
Bpena. Pazymeercsa, 4To K MPaBOBOMY PETYJIMPOBAHUIO MOPSAKA U MOCIEACTBUN
3aKJIIOYEHUS] TAaKUX COTJIAIIEHUH HY>KHO MOAXOAUTH OYEHb OCTOPOXKHO, YTOOBI HE
HapyIIUTh TOHKYIO TPaHb B3aUMHOTO UHTEPECa CTOPOH.

Crates 23 Kouctutynuu P® npemycmaTpuBaeT mpaBO KaXJAOro Ha
HEMPUKOCHOBEHHOCTh YACTHOM KW3HU, JINYHYI0 U CEMEMHYIO TalHY W 3al[UIIACT
JEUCTBYIOIIUM 3aKOHOJATEIHLCTBOM.

B OuonornueckoM IuIaHe XHU3Hb - 3TO (PU3UOJIOTHYECKOE CYIIECTBOBAHHUE
YyeJoBeKa WJIM JKMBOTHOTO; a Mpu (OpMaIbHO-JIOTUUYECKOM TMOJIX0JI€ KU3HB - 3TO
BpeMsl OT POXKIECHHS 10 CMEpPTH 4YelioBeKa. B TO ke Bpemsi KH3Hb - 3TO
JeSATEILHOCTh OOIIECTBA M YEJIOBEKa BO BCEM COBOKYITHOCTH €€ IMPOSIBICHUI, a B
KAueCTBE OTJICJbHBIX MPOSBICHUN JESITEIBHOCTH YEJIOBEKAa C MPUCYIIUM UM
BHYTPEHHHM COJICPKAHUEM BBICTYIAET JMYHAsA XWU3Hb TPaXKJAHWHA, KOTOpas
HOCHUT Pa3HOOOpa3HbIN XapaKTep U BKIIOYAET Pa3InYHbIE CTOPOHBI.

JIndHast XKU3Hb KaK OOBEKT TPakJTAHCKUX MPABOOTHOIICHUN BKIIIOYAET B
ce0sl KaKk caMH peasibHbIC SIBJICHUS U OTHOIIEHUS, TaK U MH(pOpMalui0 0 HUX. B
CBSI3U C 3TUM PA3IMYyaloTCs U 3a7a4 TPaKJIaHCKO-TIPAaBOBOM OXpaHbl, KOTOPHIE B
MEPBOM  Cllydae CBOJATCS TPEUMYIICCTBEHHO K OOCCIEYEHHUIO CBOOOJBI
COOCTBEHHOTO  yCMOTPEHUSI B  HMHAUBUIYAJIbHON  JKU3HEACATECNBHOCTH U
WCKJIFOYEHUIO BTOPXKEHMSI B JIMYHYIO >KM3Hb, @ BO BTOPOM - K HEJOMYIICHUIO
pacnpocTpaHeHus: UHPOPMALUU O JIMYHOM >KM3HU TPaKJIaHWHA W O0ECIEUEHUIO
IPaK1aHCKO-TIPAaBOBBIMU CPEJICTBAMU COXPAHEHUS TaWHbBI TUYHOM JKU3HHU.

Kareropuss rpakxaaHCKO-IpaBOBOM OXpaHbl JIMYHOM JKW3HM B CBOEH
HUCXOJHOW TMOCBUIKE ONUPAeTcs Ha TO, 4YTO MPaBOBbIE HOPMBI HMEIOT
ompeeNroNiee 3HaUeHUEe KaK MpU OOECTeUYeHUH MpaB U CBOOOJ /I aKTHBHBIX
COOCTBEHHBIX M UYXHUX JICUCTBHM, TaK W IS 3alTUTHI OT BMEIIATEIHCTBA IPYTUX

u1 B cepy KU3HEAESITeIIbHOCTU JaHHOU JIUYHOCTH.

12 Crpaynunr 3. Camo3zalura rpakaaHCKUX IpaB - HETpaauIMOHHas (Gopma OOpbOBI ¢ IpaskAaHCKUMHU
NpaBOHAPYIICHUSAMH: HETPaJAMIMOHHBIE MOAXO/Jbl K peIIeHuto npobsieM OopwrOBl ¢ mpaBoHapymeHusMH. OMCK,
2007. C. 92.
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[IpaBoBas oxpanHa cBOOOABI OT MOCTOPOHHETO BMENIATENIbCTBA SIBIISIETCS
OJIHUM M3 HamOoJiee CYIIECTBEHHBIX CPEACTB 00€CIeUeHUs HEPUKOCHOBEHHOCTH
JUYHON JKW3HU M COXpAaHEHUs €€ TaiH. Mcrmonp30BaHWE B COOTBETCTBYIOLIMX
ciaydasx (opMm rpakaaHCKO-TIPaBOBOM OXpaHbl OOYCIIABIMBAETCS B TEPBYIO
oyepeb OOBEKTHUBHOW MPUTOJHOCTHIO TaKMX (OPM K BBIMOJHEHUIO JaHHOM
GYHKUIMM TIO OTHOUICHUIO K JIMYHBIM HEUMYIIECTBEHHBIM CBS3SM B IIEJIOM U K
OXpaHe JINYHOM JKU3HU B YACTHOCTH.

I'paxxancko-paBoOBasi OXpaHa JIMYHOM JKU3HHU XapaKTEPU3YETCs pPAIOM
celM(PUUECKUX YepT:

Bo-niepBbIX, 3TO IOpUIUYECKH MTPU3HAHHAS CBOOOJIA, KOTOPAsi CYIIECTBYET B
rocyapcTBe B popMe 3aKOHa U BCET/1A ABIISETCS MEPOI roCyJapCTBEHHOM.
Bo-BTOpBIX, OHA IpeacTaBisieT cOOOM CHUCTEMY IOPUIWYECKUX MEp U CHocoO0B,
(GYHKUMOHUPYIOIIUX IS JOCTHXKEHUS MPEAYCMOTPEHHOW 3aKOHOM OXpaHBI
JUYHOM JKU3HU TpaXkAaH, KOTOPbIE B3aUMOCBSI3aHbl MEX1y COOOM M OTBEYaloT Ha
BOIIPOCHL: UeM oxpaHseTcs JIndHas ku3Hb? Kak 3Ta oxpaHa oCymecTBisieTcs?

N B-TpeThux, (yHKIMOHATHFHOE HA3HAYEHUE IPAKIAHCKO-TIPABOBON OXPaHBI
JUYHOM >KM3HM 3aKIOYaeTcsi B 00ECIEYeHMHM pealbHOCTH CBOOOJABI TpaxaaH
ONPENENATh CBOE MOBEICHUE B MHIWBUAYAIBHON KU3HEIEATENBHOCTH TIO CBOEMY
YCMOTPEHMIO, MCKIIIOYaIoNIel Kakoe-11M00 BMEIIATEIbCTBO B JIMYHYIO JKU3HB CO
CTOPOHBI IPYTHX JIUII, KPOME CIIy9aeB, IPEIyCMOTPEHHBIX 3aKOHOM ™.

[To cBoel CTpyKType TIpaXAaHCKO-TIPABOBasg OXpaHa JIMYHOM KU3HU
pasfensercs Ha TpPU CIEAYIOLUIUMX 3BEHA: PEryJsTUBHOE, OOECHEeUuTEeNbHOE U
3aIIHUTHOE.

Cy1iecTBO peryJiTHUBHOTO 3B€HAa COCTOMT B TOM, YTO 3aKJIIOYEHHBIE B HEM
MEpBI U CIIOCOOBI PETYIUPYIOT MOBEACHUE TPETHUX JIUI], KOTOPBIE, COMPUKACASCH C
JUYHOW >KU3HBIO TpakJlaHWHA (Hampumep, B CHIIy CBOMX NpodecCHOHaIbHBIX
GbyHKIIHIA), HE TOJDKHBI BTOPTaThCs B CPepy JIMUHOMN KU3HU U €€ TAHbI.

Ponb obecrieuntenbHOro 3BeHa B OOIIEH CTPYKTYpE I'pa’kJaHCKO-TIPaBOBOM

OXpaHbl JIMYHOM >KU3HU HOCHUT CYH_IGCTBCHHBII\/’I XapakTep, T.K. A9 JOCTHXKCHMHA

13 10puenko A K. - O0uue noynokenus rpaxkaanckoro npasa. M., 2012. C.180.
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IIOCTABJICHHOW 3aKOHOM LIEJIM 00ECIEeUEHUs] PeaJlbHOCTH OXpaHbl JIUYHOW KU3HU
OJTHOTO TIPEAOCTaBICHUS CyOBEKTUBHBIX IMpaB M HAJECICHUS COOTBETCTBYIOIIUX
CyOBEKTOB 00513aHHOCTAMHU HeZ0cTaTouHO. Heo0xoaumo ropundecku 00ecrieunThb
IIPABOBBIMU CPEJICTBAMU HAJJIEXKAIllee UCIIOJIHEHUE 00A3aHHOCTEN M BO3MOKHOCTb
JEHUCTBUTEIBHOTO OCYLIECTBICHUS! CYyOBEKTUBHBIX MTPAB YIOJHOMOUYEHHBIM JIMLIOM,
U K TakUM MepaM OTHOCATCSA pa3iu4Hble MAaTepUAJIbHO-IIPABOBBIE H
IIPOLIECCYaIbHO-IIPABOBBIC TAPAHTUN.

3alUTHOE 3B€HO TPAXKIAHCKO-TIPABOBOM OXpaHbl JIMYHOMN KU3HU 3aKIIFOYAET
B ce0e JBE€ KaTeropuu MpaBOBBIX MEP: MEPbI 3alIUThl U MEPbl OTBETCTBEHHOCTH.
[lepBble XapakTepHU3yKOTCSA TEM, YTO HMX OCHOBHOE HA3HAYEHHE COCTOUT B
JUKBUJALUAA MMEIOLIEroCs IPaBOHAPYLIEHUS W BOCCTAHOBICHHMM II0JIOXKEHUS,
CYILIECTBOBABIIIETO 10 YKAa3aHHOTO IIPOTUBOIPABHOIO JACHCTBUS, BHE 3aBUCUMOCTH
OT  CyOBEKTHMBHOM  CTOpPOHBI  MOBEAEHUS  NpPABOHApPYIIHUTENsA.  Mepbl
OTBETCTBEHHOCTH OTJIMYAKOTCS OT MeEp 3allUThl TeM, YTO OOpalleHbl MNPOTHB
IIPABOHAPYIIUTENS, MYTEM OKa3aHUs BO3ACHCTBHS HAa HMMYILIECTBEHHBIC WU
HEUMYIIECTBECHHbIE MHTEPECHl OTOTO JIMLA U MPUMEHEHHUS K BHUHOBHOMY
IIPABOHAPYIIUTEIO MEp IPAKIAHCKO-TIPAaBOBOM OTBETCTBEHHOCTH.

Takum  00pa3oMm, TpakIaHCKO-TIpaBOBasg OXpaHa JMYHOW  KU3HU
OpejCcTaBiIsieT CcoOOM CHUCTEMY YCTaHOBJIEHHBIX TOCYAapCTBOM T'PaKIaHCKO-
IIPABOBBIX MEP U CIOCOO0B o0ecnedyeHns CBOOOABI TpaXkJaHUHA ONPENEIATh CBOE
MIOBEJICHUE B WHIAWBUIYAJIbHOM KU3HEACITEIBHOCTH IO CBOEMY YCMOTPEHHIO,
MCKJIFOYAIOIIEW BMEIIATENIBCTBO B JIMYHYIO KU3Hb CO CTOPOHBI APYIUX JIUL, KpOME

CJIy4aeB, MPSIMO MPETyCMOTPEHHBIX 3aKOHOM.
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I'JIABA 2. SAIIUTA T'PAXKKJAHCKUX ITPAB )KU3HU U 3I0POBbSA
OCYKJIEHHBIX B YCJIOBHUSX YTOJIOBHO-UCHOJHUTEJBbHON
CUCTEMBI
2.1. O0 obecnieyeHUM 3aKOHHOCTH U COOJIIO€HUM NPAB OCYKIEHHBIX B

yFOJIOBHO'I/ICHOJIHI/ITeJIbHOﬁ CHUCTEME

B coBpeMmeHHBIX yCIIOBHUSX pehOPMHUPOBAHHS YTOJOBHO-UCIOIHATEIHLHON
NOJIMTUKU P® BakHEHIIyI0 poiib uUrpaeT mpodsiaema oOecredeHus 3aKOHHOCTH U
COOJIIOJICHUS TPaB OCYXKJICHHBIX B YTOJOBHO-UCIIOJIHUTENIBbHON cucteme. Jlumas
YeJoBeKa CBOOObI, TOCYAapCTBO BO3JaraeT Ha cedsi 00S3aHHOCTU MO CO3JaHUIO
HAJUICKANUX YCIOBUU COJEpKaHMS W pealu3alldd TMpaB  OCYXKICHHBIX,
cOOJII0IEHNIO TPEOOBAaHUM 3aKOHHOCTH, OXPAHE €ro XKU3HU U 3710poBbs. Hepeako B
UCIIPABUTEIBHBIX  YUPSKICHHUSAX  OCYXICHHBIMH  COBEPIIAIOTCS  JCSHUS,
HaIlpaBJICHHbIC HA HAPYIICHUE TIPABUJI BHYTPEHHETO PACIOPsIKa U PEKUMa, B TOM
YHClie MPECTYIUICHHSI, KOTOPhIE B HEKOTOPBIX CIydasx MEepepacTaroT B MacCOBBIC
becopsaaku'®. B TO ke BpeMs Ha [PaKTUKE COTPYJHUKHM YTOJOBHO-
UCIIOJIHUTENILHON ~ CHCTEMBbl ~ HEPEAKO  COBEPIIAIOT  Pa3IMYHOTO  poja
MIPOTHUBOIIPABHEIE JIesTHUs (HApUMEp, TODKHOCTHBIE, KOPPYIIIMOHHBIC U T.IN.), B
TOM 4YHUCJI€ B OTHOIICHUH OCYXKJIEHHBIX (TBITKH, HACWIHE, KECTOKOE,
OecyesIoOBEeUHOe, YHIKAIOIIEe JOCTOMHCTBO oOpatieHue u T.1.). [loaTomy Bompoc
00 obecrieyeHMM 3aKOHHOCTH M OXpaHa >XKU3HU M 3/I0pPOBbsl OCYXKIEHHBIX B
YTOJOBHO-UCIIOTHUTENILHOW ~ CHUCTEME  SBJISIETCS  KPAaeyrojJbHBIM  KaMHEM
COBPEMEHHOW  POCCUMCKOM  YrOJIOBHO-HCTIOJIHUTEJIBHOM  TOJUTHKH,  0Oe€3
peanu3anuu KOToporo (HaKTHYECKH HEBO3MOXKHBI A((PEeKTUBHAS AESITEIBHOCTH
YTOJIOBHO-UCIIOTHUTEIILHON CUCTEMBI U IOCTHXKCHHE 11eJIeH HaKa3aHUS.

[Tonaraem, yto mpoOnema oOecreyeHUs 3aKOHHOCTH M OXpaHa >KU3HHU U
3I0POBbSI  OCYXKJIGHHBIX B  YTOJOBHO-WCIIOJHHUTEIILHOW  CHCTEME  JIOJDKHA

3aKOHOATCIIbHO PCAJIM30BbIBATLCA 110 CICAYIOIIMM OCHOBHBIM ACIICKTAM:

14 Bpmumantos, A.B. YTosoBHO-HCIIONHUTENBHOE TIpaBo Poccuiickoit Menepaumn. — M. : Tlpocmekr,
2013. - C. 212-213.
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1) uckiIroYeHne BO3MOXKHOCTH HE3aKOHHOTO BO3JICHCTBHS Ha OCYXICHHBIX,
oOecrieueHne JUCIUIUIMHBI W TOPSAKA, TMPEAOTBpPANIEHUE W  PACKPBITHE
NPECTYIUICHUH W WHBIX TPABOHAPYIICHHA JTHCKPEIUTHPYIOIIUMHU YTOJIOBHO-
UCIIOJIHUTEIIbHYI0 CHUCTEMY IPOTHBO3AaKOHHBIMH CIIOCOOAaMH U METOJaMH.
BaxxHbIM 11aromMm B O9TOM HAmNpaBICHWHM SBIACTCS OTKa3 OT MPAKTHKH
JEICTUPOBAHUS  OTJCIBHBIM OCY)KJICHHBIM W HMX TIpylnaM KOHTPOJbHBIX
MTOJTHOMOYHIA B OTHOIIIEHUH JAPYTHX OCYKICHHBIX UCIIPABUTEIBHBIX YUIPEKICHUHN B
BUJIC «CEKIIMH 3aKOHHOCTH W TPABOMOPSIKA», ACITEIBHOCTh KOTOPBIX HEPEIKO
HapyIIaeT MpaBa OCYKJICHHBIX, MPOBOIUPYET Pa3INYHbIe KOH(MIUKTHI U MaCCOBBIE
MIPOTECTHI B YTOJIOBHO-UCTIOJHUTEILHON CHCTEME;

3) MOMCK HOBBIX (OPM M METOJIOB MCIPABUTEILHOTO BO3JCHCTBUS HA
OCYXJCHHBIX, YTO TpeOyeT 3aKpelyieHus B  YrOJOBHO-HUCIOJIHUTEILHOM
3aKOHOJIATEIBCTBE HAPSAY C BOCIMTATEILHO-TIPABOBON pabOTON C OCYKICHHBIMU
COILIMAJIBHOM, TICUXOJIOTO-TIEAaroruueckoi, HpaBCTBEHHO-3TUYECKOM, TyXOBHOH, a
TaK)K€ MaTPUOTHYECCKOW pabOTHl B KAa4eCTBE OCHOBHBIX CPEJCTB WCIPABICHUS U
pecoIanu3auu OCyKACHHBIX;

4) MOTOJIHEHHE CUCTEMBI MEpP TMOOIIPEHU, MPUMEHSIEMBIX K OCYXICHHBIM,
WHBIMU JICHCTBEHHBIMH MOTHBAIMSAMHA (CTUMYyJIaMH) K MPaBOIOCITYIITHOMY
MOBEJCHUIO, BJCKYIIEMY UW3MEHEHHE peXuMa ¢ BHJAA HCIPABUTEIHLHOTO
YApEXKACHUS, YCIIOBHO-IOCPOUYHOE OCBOOOXKICHUE MM 3aMEHY HEOTOBITOW YacTh
Haka3aHUs OoJjiee MATKUM BHJIOM HakKa3aHUsS, a TaK)Ke OOHOBJIICHHE MEXaHHW3MOB
YCIIOBHO-JIOCPOYHOTO OCBOOOK/ICHHS, 3aMEHBI HEOTOBITOM YaCTH HaKa3aHHs OoJiee
MSATKHM BUJIOM HaKa3aHUS,

5) HOpPMaTUBHO-TIpaBOBasi pa3pabOTKa WHBIX JUCIHUIUIMHAPHBIX MeEp
BO3JICUCTBHSI 3a HE3HAUMUTENbHBIC TIPABOHAPYIICHHWS B BUJE 3alpeToB Ha
COBEPIIICHNWE OMpECICHHBIX JCHCTBUN (HampuMep, 3ampeT Ha Yy4YacTHEe B
KyJIbTYPHBIX MEPOTIPUSITHSIX U T.11.);

6) xKoMIuleKkcHasi pa3paboTka Mep MO MPEayNPEeKACHUI0 MPECTYIUICHUNH M

MHBIX NPABOHAPYIIEHUH (B TOM YUCIE UHANBUAYATbHBIX MPOPUIAKTUYECKUX MEp)
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B MECTax JIMIIEHUS CBOOOJbI, a TaKXK€ YCUJIEHHE OTBETCTBEHHOCTH 3JIOCTHBIX
HapyIIUTENeH pekxruMa OTOBIBAHUS HAKa3aHMUS;

/) MakcuMaJbHOE€ TPHUBEACHUE B COOTBETCTBUE C MEXIYHAPOIHBIMU
CTaHJapTaMU  MaTepUaJbHO-OBITOBBIX  YCIIOBUM  COJEp)KaHMS, CaHUTapHO-
TUTHCHUYECCKUX TpeOOBaHWM, TNHTAaHUS W  MEAUIIMHCKOTO  OOCITY)KHBaHUS
OCYXJICHHBIX (OCOOCHHO CTPaJalolIMX COLMAIBHO 3HAYMMBIMHU 3a00JIEBAaHUSIMHU),
YTO 0JJAaTOTBOPHO OTPA3UTCS HA COCTOSTHUH (PU3MUECKOTO 370POBBS OCYKIECHHBIX U
MO3BOJIUT CHU3UTHh KOJIMUYECTBO OOpamieHuid rpaxnaan Poccuiickoit denepaiuu B
EBponelickuii cyq nmo mnpaBaM uyenoBeka. [losmaraeM, 4yTo B UENSAX MOBBIIIEHUS
KaueCcTBa MEAUIIMHCKOTO OOCTY>KUBAHUS OCYXKJICHHBIX M COOJIOJICHUSI UX MpaB B
TOM 00JIACTH MEAMIIMHCKYIO CIIy)O0Yy YrOJIOBHO-HCIIOJTHUTEIBHON CHUCTEMbI
CIIEAYET IEpEeBECTH B ToAUMHEeHnEe MuH3apascoupassutus PO;

8) pa3BuTHE CUCTEMBI o0111ero oOpa3oBaHusl, Ha4yaJbHOIO
npodeccHoHaNbHOTO  O0pa3oBaHus W NPOGECCHOHANBHOW  TMOJTOTOBKH
OCYKJICHHBIX (B TOM YHUCJIE C YYETOM COCTOSIHUSI PETHMOHAJIbHBIX PBIHKOB TPY/a,
YTO CO3JaCT TapaHTUU TPYIOYCTPOUCTBA OCYKJIEHHBIX IOCJIE OCBOOOXKIEHUS W3
MECT JIMIIECHUSI CBOOO/IbI), ONTHUMH3AIIAS CUCTEMBI OILIATHI TPyJa OCY>KIEHHBIX B
[EJISX TOBBIIMICHUS BO3MOXHOCTEH KOMIICHCAIIMU YyliepOa MOTEPHEeBIIUM OT
MPECTYIUIEHUH M TOCYJapCTBY, a TaKXKe CTUMYJIUPOBAHUE OCYKICHHBIX K
pecoumanu3anuy yepes TPy,

9) co3manue yCmoBUH IS TMOTYUYEHUS OCYXKISHHBIMU CPEIHETO W BBICIIETO
npo¢heCCHOHAILHOTO0 00pa30BaHus MYTEM 3a0YHOTO U IUCTAHIIMOHHOTO O0yUCHMS,
MPUMEHEHUS CTICHUAIIBHBIX METOJUK O0yUYCHUS;

10) pacmmpenue TpaB U JBIOT OCYXKJICHHBIX M CO3JaHHE MEXaHW3Ma
oOecrieueHusT WX TMPaB MU 3aKOHHBIX WHTEPECOB, B YACTHOCTH OCYXKIEHHBIX,
HaxXOJSIIMXCS Ha OOJIETYEHHBIX YCJIOBUAX, B TIOpbMax oOIIEro pexuMma,
MPEIOCTABJIEHUE UM IIpaBa IMOJb30BaHusl IHTEpHETOM, 3JIEKTPOHHOW MOYTOW MOJ
KOHTPOJIEM aAMUAHUCTPALINKU YUPEKACHUS, BO3MOXHOCTEM 1St
BUJICOKOH(EPEHIIUM ¢ POJAHBIMU U OJU3KUMH U T.I. 3aMETUM, YTO B TO K€ BpeMs

AIMUHUCTpalUA YUIPCKACHUS NOJKHA IIPUMCHATDL K OCYIKJACHHBIM, ITPOABJIIFOIIUM
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HEraTUBHOE MOBEJECHUE, HAPYLIEHUE PEKUMA, TPONAraHJANPOBAHUE U MOIJIEPKKY
"BOPOBCKHUX TpaguUuUi", MOACTPEKATENbCTBO OCYKIEHHBIX K CONPOTUBIICHUIO
aAMUHUCTPALINM YUPEKICHUS, NCIIOJHSIOMET0 HAKa3aHUs, Y)KECTOUCHHUE YCIOBUN
COZIEp’KaHMsI M XOJATANCTBOBATH NEPE CYIOM O IEPEBOJEC UX B YUPEKICHHE
0oJiee CTPOToro BUA;

11) nossiienue >¢ddextuBHOCTH B3aumozeiicTBus mexay ®CUH u MBJ]
Poccuu, a Taxxe IpyruMu MpaBoOOXpaHUTEIbHBIMUA OpTraHaMU;

12) ycumeHue KOHTPOJSI W HaI30pa 3a JACATEIBHOCTBIO YTOJOBHO-
UCIIOJIHUTENLHON CHCTeMBbl (KOHTPOJb OPraHOB TOCYJapCTBEHHOW BIJIACTU U
MECTHOTO CaMOYMPABICHHS, BEJOMCTBEHHBIM KOHTpPOJb, CYIE€OHBII KOHTpPOJIb,
OOIIECTBEHHBIN KOHTPOJIb, MPOKYPOPCKUN HA/30p, KOHTPOJb YHOJIHOMOYEHHBIX
[0 IpaBaM 4YeJIOBEKa, KOHTPOJb CO CTOPOHBI CPEICTB MacCcOBOM HH(popMaluu,
MEXIYHAPOIHBIA KOHTPOJIb).

HeoOxoaumMo oTMETUTH, YTO TpeOYyeT NOMOJHUTENbHOM pa3pabOTKH TaKkKe
BOIIPOC O MPABOBOM CTaTyCe OCYXIEHHOrO K JIMIIEHUIO CBOOOJBI, MpaBa M
O0S3aHHOCTH ~ KOTOPOTO  PETJaMEHTUPYIOTCSI  YTOJIOBHO-HCIIOIHUTEIbHBIM
kozekcoM Poccuiickoit @enepanunu. [lonaraem, 4To ykazaHHbIN ITOAXO0] HE PELIACT
B TIOJIHOM Mepe Ha3BaHHOW MpoOJIeMbl, TAK KaK BCE JPYrUe MPaBOOTHOLIEHUS,
BO3HMKAIONIME B TIPOIIECCE MCIOJNHEHWS ¢ OTObIBAaHWS HaKa3aHWs, He
KOHKPETU3UPOBAHBI M HE BKJIIOYEHbI B «CHCTEMY» MpPaBOBOro craryca. B
HACTOSIIIEE BpEMsI CYIIECTBYET HEOOXOAUMOCTh HE TOJBKO KOMIUIEKCHOTO
3aKOHOAATEIBHOTO 3aKPEIUICHUSI U Pa3BUTHUS MPABOBOIO CTATyca OCYXIEHHOIO B
OTIEJIBHOM 3aKOHE, HO M pPEHIEHHs BOIpPOCa O KOHCTUTYLMOHHOM CTaTyce
OCYXKJEHHOro Kak rpaxnanuHa Poccuiickorn ®enepamuu. B cBA3n ¢ 3TuMm
3aMETHM, YTO KOHCTUTYIIMH psfa 3apyOexHbIX cTpaH (Hampumep, bonrapuwm,
Opannuu, Utanuu, Ucnanuu U T.1.) coaepkat oOIue TMOJOXKEHHUS O CTaTyce

OCYKJICHHBIX.
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2.2 IIpaBo OCY:KIEHHBIX HA JTUYHYIO 0€30MACHOCTH B YCJIOBUSX JIUIIEHUSI

CB000/IBI

B nHayke Oe3omacHOCTh JINYHOCTM paccMaTpuBaeTcsi B paMkax Ooiiee
IIMPOKOM KAaTeroOpuu JIMYHBIX TMpaB M CBOOOJ rpaxkaaH. B 3apyOexxHbIx
KOHLENIMIAX JaHHasg KaTeropus TPAAULMOHHO H300pa)kaeTcs Kak BaKHEWIIas
rpyIma npaB 4YeJOBEKa, Ha3HAYEHUE KOTOPBIX COCTOUT B OOECHEYEHUH CBOOOBI
WHJVBHUAA OT IPOU3BOJIBHOTO BMEIIATENBCTBA CO CTOPOHBI I'OCYJIApCTBa U €T0
OpraHoB, B OXpaHe JUYHON cdepsl nHAUBMAAY. B CBOE BpeMs €IIé aHIIUICKUIA
bwute o mpaBax 1689 roma, amepukanckas Jlexmapanus He3zaBucumoctu 1776
roga, (panmysckas Jlexnapanus mHpaB 4YeloBeka U rpaxaaHuHa 1789 rona
3aKpEeNuIM MOJIOKEHUSI O TOM, YTO JIMYHAsi O€30MacHOCTb, Hapsly cO CBOOOIOH,
COOCTBEHHOCTBIO M COMNPOTUBIECHUEM YIHETEHUIO, SIBISETCA HEOTHEMIIEMBIM,
€CTECTBEHHBIM IIPaBOM 4esioBeka’®,

B oreuyecTBEHHON MpPaBOBOl MBICIHA O€30MACHOCTh JUYHOCTU B CHCTEME
opaB M CBOOOJ TpaxkJaHWHA CBOE 3aKpeIUICHHWE Halljla B KOHCTUTYIIMOHHBIX
HOpMax.

Koncturynusi Poccuniickoit @enepanuy npoBO3rilacuia, YTO YEIOBEK, €ro
npaBa U CBOOOABI SIBIAIOTCS BbICHIEW LeHHOCThIO. IIpusHanue, coOnroaeHue u
3allldTa NpaB W CBOOOJA YeEJIOBEKAa W TpakJIaHMHA SIBISETCS OOS3aHHOCTBIO
rocynapctea. B Poccuiickonn ®enepaunn TapaHTUPYETCs TOCYIapCTBEHHAs
3alqUTa MpaB M CBOOOJ deloBeKa W TIpaxaaHuHa. [IpaBo ke Ha JHMYHYIO
0€30MacHOCTh OTHOCHUTCS K YHCITy OCHOBHBIX IPaB YEJIOBEKA U IpaXKJIaHUHA.

Konkpernszanusa  JaHHBIX ~ HOPM  OPOMCXOOUT B OTPaACIECBOM
3aKOHOAATEIBbCTBE.

3akperuiss B cT. 13 YUK P® npaBo ocyXIEHHBIX HA JTMYHYIO O€30MacHOCTb,

3dKOHOOATCJIb paCCMATPUBACT CIro ropasao mupe, 4€M TOJIbKO IIPpAaBO HA KU3Hb U

15 Amnnpeesa, JI.A. YrosoBHOE M yrojgoBHO-HCIOJHHUTENLHOE TPaBO, KPUMHUHOJIOTHS: TEOPETUYECKHE U
npakTHdeckue acrekTsl. - HoBocubupek: Cu6AK, 2013. — C. 85.

16 BpumantoB, A.B. YrosmosHo-ucnonuurensHoe mnpaBo Poccuiickoit ®enepanmn. — M. : Ilpocmekr,
2013. - C. 220.
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310poBbe. JleneHue Ha KOHCTUTYLIMOHHOE M OTpacieBO€ 3aKOHOAATEIbCTBO
00yCIIOBJIEHO OCOOBIM COITMANBHBIM COJEpPKAHHUEM KOHCTUTYLIIMOHHBIX TpaB H
CB00O/I, HAMBBICIIUM YPOBHEM UX HOPUAUYECKOr0 0(OPMIICHUS, MECTOM H POJIbIO
10 OTHOLIEHUIO K APYyruM mpasaM. [IoTpeOHOCTh B U3YUEHUH KAaTETOPHUH <«JIMYHOM
0e30MacHOCTH» B HAYKE YrOJIOBHO-HCIIOJIHUTENIBHOIO MpaBa BO3HHUKJIA B CBSI3U C
IIEPEXOIOM HAlIel CTPaHbl Ha JEMOKPATUYECKUM ITyTh Pa3BUTHsA '

B ompenenenun TOro, 4TO NPEACTaBISIET COOOW JH4YHAs O€30MacHOCTh
OCYXJEHHBIX, HE HaOmopaercs enuHoaymus. OIHMM W3 MEPBBIX MpoOIEMY
0€30M1aCHOCTH OTEUECTBEHHOW MEHUTEHIIMAPHON cHCTEeMbl Hayan pa3padaThiBaTh
npodeccop A. I'. IleperymoB, KOTOpBIM NpemioxKuUa Toja OE30MaCHOCTHIO B
WCIIPABUTENBHBIX YUPEKACHUAX MOHUMATh CUCTEMY OTHOIICHUN U IOPUANYECKHUX
HOpPM, pEryJUpPYIOUIMX ST OTHOILEHHUS, IO OOECIEYEHUI0 CIOKOWCTBUS,
HEITPUKOCHOBEHHOCTH HW3HU W 3J0pPOBbS COTPYIHHUKOB, OCYKIEHHBIX, HHBIX
IpaXK/1aH, MPUYACTHBIX K JEATEIbHOCTU JIaHHBIX YUPEKICHHUI, UX HOPMaJIbHOTO
TpyJa M OTAbIXa, a TaKK€ HOPMAJIbHOrO (PYHKIMOHUPOBAHUS HCIPABUTEIBHBIX
YUPEXKACHUHN B LIEJIOM U €r0 NOAPA3IEICHUN B YACTHOCTH.

Heckonbko wuHOe MHeHue Bbickazanm M. A. I'pomoB, paccmaTtpuBas
0e30MacHOCTh B HCIPABUTEIBHOM YUYPEXICHUU KaK COCTOSHUE 3allUIIEHHOCTH
COTPYIHHUKOB, OCYXIEHHBIX, MHBIX JIML, a TaKXe YUYPEXKICHHS B LEJIOM OT
BO3MOYHBIX YTPO3 U OMACHBIX MOCATATENbCTB.

B cBoém puccepranmonHom uccienoBanuu B.A. CaBueHko 0€30MacHOCTH
JUYHOCTU ONpPENEW KaK CO3/1aBa€MO€ M rapaHTUPOBAHHOE FOCYJAapCTBOM 4YEpe3
HOPMBI OOBEKTHUBHOTO IpaBa TaKO€ MOJOKEHHUE JIMYHOCTH B OOIIECTBE, MPHU
KOTOPOM CYIIECTBYET BO3MOXHOCTh HEHAPYLIEHHOTO ITOJIb30BAaHUS IMpaBaMu M
cB00O/IaMH, a TaKXkKe JIOCTUTaeTCsl COCTOSIHUE 3aIMIIEHHOCTH JKU3HEHHO BaXKHBIX

HHTCPCCOB  JIMYHOCTHU oT BO3MOXXHOTI'O IMPUYNHCHUAA Bpcaa, a TaKXcC

17 AnronsH, E.A. YronosHo-ucnonuurensHoe npaso. — M. : KOHUTU: 3akon n npaso, 2013. — C. 111.
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NpeloTBpaIleHUe ONAacCHOCTH U yrpo3, BO3HUKAWOIIMX B J0O0OH cdepe
OOIECTBEHHOM XKu3HU S,

[IpeacraBnsieTcsi, 4TO Takue TMOAXOAbl K OE30MACHOCTH JMYHOCTU B
YCIIOBUSIX JIMIICHHS CBOOOABI HA TEPBBIM IJIaH BBIIBUTAIOT HaubOosee Ba)KHbIC
UHTEpECHl 4YelloBeKa. VX yIOBIETBOpPEHHE OOECHEYMBAET CYLIECTBOBAHUE U
BO3MO>KHOCTH MPOrPECCUBHOTO Pa3BUTHS JIMYHOCTU. BmecTe ¢ TeM, B yCIOBUAX
COBPEMEHHOW CTpaTeruu 0€30MaCHOCTH MPEJICTABISAECTCS HE COBCEM IMPABUIIbHBIM
paccMaTpuBaTh HMHTEPECHl JIMYHOCTH Yepe3 IMpPU3MYy JKM3HEHHO BAXKHBIX W
BTOPOCTENIEHHBIX. Takol IMOAXO0J HE OTBEYAET AEMOKPATUYECKOM uaeosoruu. B
sToit cBsaA3u B. H. YopHblil cipaBeaJIuBO OTMEYAET, YTO KaTeropus «0e30MacHOCTh
JUYHOCTH OCYXAEHHOIO» SBJIAETCA KOMIUIEKCHOM TapaHTHUEH, IO3BOJIAIOLIEH
OCYXJIEHHOMY pe€aJl30BaTh CBOM IpaBa, CBOOOJBI M 3aKOHHBIE HHTEPECHl B
YCIIOBUSIX JIMIIEHUS] CBOOOBI.

[IpaBo Ha JMYHYIO O€30MACHOCTh OCYXKAEHHBIX MPU HCIOJIHEHUU
VTOJOBHBIX HAaKa3aHWW B BUJIE JHIIEHHUS CBOOOJBI HAa COBPEMEHHOM 3Tarie
OpEJCTaBIsIeTCsl KaK MX €CTECTBEHHOE, 0a3ucHOEe IMpaBoO, TapaHTHUPYEMOe
MEXIYHAapOJAHBIM U  POCCHUHCKHM  3aKOHOJATENIbCTBOM,  OOECIeunBarolee
OTCYTCTBHE OIIACHOCTEN U UX MPOTPECCUBHOE Pa3BUTHE, IYTEM peaju3alluy Ipas,
CBOOO/T M 3aKOHHBIX HHTEPECOB.

[IpakTuka WCNOJHEHMsS  YrOJIOBHBIX HAKAa3aHWW  IIOKA3bIBAET, 4YTO
COTPYIHHUKHU YTOJOBHO-UCIIOJIHUTEIbHON CUCTEMBI TPAKTYIOT CYOBEKTUBHOE MTPABO
OCYXIEHHBIX HA JIMYHYIO 0€30MacHOCTh, KaK MAKCUMAJIBHO JOMYCTUMBIN YPOBEHb
oOecreyeHus: UX *U3HU U 3J0pPOBbs. 3a4acTyl0 B MECTax JIMILIEHHUS CBOOOJbI MO-
IIPEKHEMY BHE IIOJIA 3PEHMS IEPCOHANA OCTAKOTCS YIPO3bl ICUXUYECKOTO U
CEKCyaJIbHOTO HACHIINS, PABO HA yBaKeHHE (PU3HUECKOM, TyXOBHON U MOPATHLHOM
HEMPUKOCHOBEHHOCTH, NMPEHEOPEKEHNE OCHOBHBIMU MOTPEOHOCTSIMH JIMYHOCTH.
[IpencraBisieTcs, 4TO MOAOOHOE TIOJNOKEHUE JIeT HE OTBEYAeT peallusiM

CErOAHSAIIHETO IHS YU MPOUCXOSIIMM MPOLIECCaM pealbHON JIEUCTBUTEILHOCTH B

18 Casuenko, B.A. YronoBHo-ucnonHurensHoe npaBo Poccuiickoit @enepaunu. - HoBopoccuiick: «I oc.
MopcKko# yH-T uM. agmupana ®.@.Ymakosay, 2013. — C. 34.
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oOlIecTBe B 1E€JIOM U TEHUTEHIMapHOoM cdepe B uacTHocTu. Haspena
HEOOXOIMMOCTh TIepexoja Ha 00Jiee BBICOKYIO CTyINeHb pa3BuTusa. CleacTBueM
ATOTO JOJDKHO OBITh M3MEHEHHUE COJEpKaHMs IMpaBa Ha JMYHYIO O0€30MacCHOCTh
OCYXJIEHHBIX U €r0 IpeJicTaBieHre B 6oiiee pazputoit hopme. Ilpu TakoMm moaxosje
TpaXJIaHe TOJDKHBI OBITh TIOJHOCTBIO 3aIMINCHBI OT Pa3IUYHOTO BHIA YTPO3,
o0nazaTh BO3MOKHOCTBIO TOJIHOIIEHHOTO PAa3BUTUS B YCIOBUAX JIMIICHHS
cBoGoIBI Y,

JlanpHelieMy yKpeIUIeHHI0 O€30MacCHOCTH JIMYHOCTU B paccMaTpUBaEMOU
chepe Oyner CITOCOOCTBOBATH COBEPIIICHCTBOBAHHUE JEeUCTBYIOIIETO
3aKOHOAATENBCTBA M co37aHue 3P(HEKTUBHOTO MEXaHHU3Ma €ro IMPUMEHEHUSI.
Kopuu Oe33ammutHocT audHOCTH B Poccuiickoit ®enepaniui B 1IEJIOM U B
YCIIOBUSIX JIUIIEHUS CBOOOJBI B YACTHOCTH JIEKAT B pyclie OOIIEro Kpu3uca
POCCUHCKOTO O0IIECTBa, MPEOIOJIECHUE KOTOPOTO, BEPOATHO, 3alUMET OnmxKaliime
JECATUICTHSL.

VYkazaHHble 00CTOSATENBCTBA TPEOYIOT IMOMCKA HOBBIX MMOAXOAOB K
pPa3peLICHUIO0 HAa3pEBIINX MPOTUBOPEUYUN B YTOJIOBHO-UCIOIHUTEIBHON MOJIUTUKE
Poccuu B obnactu oOecrieueHus mpaBa Ha JIMUYHYIO O€30MAaCHOCTh OCYXKAEHHBIX K

JINIIEHUIO CBOOO/IBI.

19 3ybapes, C.M. YronoBHo-ucnosHuTeNnsHoe mpaso. — M. : FOpaiir, 2013. — C. 212.
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3AK/IIOYEHUE

Kun3Hp M 300pOBBE ABISAIOTCS BAXHEHIIMMM LIECHHOCTSMH, B CBSI3H C 4YEM,
HYKIAI0TCsl B 0COO0M MPaBOBOM OXpaHe.

IIpaBo Ha KM3HB SBIIIETCA OCHOBHBIM M HEOTHEMJIEMBIM IIPABOM KayKJIOT'O
yejnoBeka. OJTO (yHIAaMEHTalbHOE IIPaBO, KOTOPOE MPEACTaBIIET COOOM
aOCOJIIOTHYIO LIEHHOCTh, BCE€ MHBIE MpPaBa MEPECTAIOT UMETh 3HAYECHHUE B Cllydae
rubenu yenoBeka. [IpoBeneHue KoMIUIEKCa OXPAHUTEIBHBIX M 3aIUTUTEIBHBIX
MEp CO CTOPOHBI T'OCyJapcTBa B OTHOIICHHWM Ka)KJOTo Juua, OeccriopHo, Oyner
CIIOCOOCTBOBaTh CO3JAaHUI0 W TOAJEPKAHMIO O€30MacHBIX COLHUAIBHON H
IPUPOJTHON cpeibl OOUTaHMsI, YCIIOBUH )KU3HENEATEIbHOCTH.

ObecrnieueHue npaBa Ha XKU3Hb TECHEHIIMM 00pa3oM CBSI3aHO C OJHUM U3
BAKHEMIIMX W TNpoBO3riameHHblx B KoHcTuTynmuum P® sneMeHTOM IpaBOBOIO
cTaTyca Ipa)<JaH — IIPaBOM Ha OXpaHy 3[0pPOBbs, IOJ KOTOPHIM ITOHUMAETCS HE
TOJIBKO OTCYTCTBHE O0JIe3HEN M (PU3NYECKUX NEPEKTOB, HO U COCTOSTHUE TOJIHOTO
($u3NYECKOT0, TyXOBHOTO U COLIMATIBHOTO OJIaronoy4ust rpakiaH.

B Hacrtosmiee BpeMs co3gaHa IpoYHas ~ 3aKOHOJaTenbHas  0asa,
perIaMEHTUPYIOIIAsl OXpPaHy JKU3HU W 3J0POBbS OCYKICHHBIX K YIOJIOBHBIM
HAKa3aHUsIM, HO JI0 COBEPILIEHCTBA OHA JAJIEKA.

B ucnpaBUTENbHBIX YYPEKICHUSAX IIMPOKO MCHOJB3YEeTCS TAaKOW BUJA
HaJ30pa Kak oOecrneueHre JINYHOM 0€301aCHOCTH SIBJISIOIIHUECS OJHUM U3 CPEJICTB
3alIUTHI KU3HU U 370POBbsSl OCYXkAEHHbIX. O0ecneueHrne 0€30MacHOCTH KU3HU U
3I0POBbS OCYXKIEHHBIX — KOMIUIEKCHBI MHCTUTYT, COCTOSIIIIUN U3 COBOKYITHOCTH
JNEUCTBUNA  JOJDKHOCTHBIX  JIML, OCHOBAHHBIX HAa HOpPMax  yroOJOBHO-
IIPOLIECCYAIBHOTO, OIIEPATUBHO-PO3BICKHOTO " BEJIOMCTBEHHOI'O
3aKOHOJATEIbCTBA, BKIIOYAIOUIMN B ce0sl MPaBOBbIE W OPraHU3ALMOHHBIE MEPbI
0e30mMacHOCTH  OCYXJCHHBIX,  BOBJICKaeMbIX B  cdepy  yroJoBHOTO
CyJIONIPOM3BOJICTBA B KauecTBe MOTEPHEBLINX, CBUAETENICH, OOBUHSEMBIX H
MOAO3PEBAEMBIX MPHU PACCIENOBAHUM MPECTYIUICHHWM B TEHUTEHIIMAPHBIX

YUPCIKIACHUAX).
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B HacTosiniee BpeMsi B UCIPABUTENIBHBIX YUPEXKACHUSIX COAEPXUTCS 289,8 ThIC.
OCY>KJICHHBIX, SIBJISIFOIIMXCS MHBAJINIaMHU, HETPYAOCIOCOOHBIMU UIIM OTPAHUYECHHO
TPYJIOCIIOCOOHBIMH, B TOM YHUCJIE:

24,5 toic. uaBanuoB I, I u III rpynmns;

20,4 TeICc. HaxoAsAmMXCs Ha nedenuu B JIITY;

76,1 ThIC. OONBHBIX ICUXMUYECKUMU PACCTPOICTBAMU;

47,4 TpIC. OONBPHBIX aKTUBHOM (PopMOU TyOepKyIe3a;

43,8 ThIC. OONBHBIX HAPKOMAHUEIH;

39,6 teic. BUY unduimpoBaHHbIX;

38,0 ThIC. XPOHUYECKUX aJIKOTOJIUKOB.

[IpaBa Ha oxpaHy 3J0pOBbS U MEIUIHUHCKYIO MOMOIIb, KAK U IpaBO Ha
KU3Hb, SIBIISIOTCS HEOTHEMJIEMBIMU TpaBaMH KaXJOro uYejoBeka. 3abora o
3I0pOBbE HAIMM JIOJDKHA OBITh  KIIOYEBBIM  HAIPaBICHUEM  COLMAIBHO-
HKOHOMHUYECKOM MOJUTUKH FOCYAapCTBa.

Cornacio cr. 41 Konctutynmun P® '"megunmHckasg mnoMonis — B...
YUpPEXKACHUSIX 3PaBOOXPAHECHUS] OKA3bIBACTCS TpakJaHaM OECIUIATHO 3a CyeT
CPEICTB  COOTBETCTBYIOIErO  OIOJDKETa,  CTPAaxOBBIX  B3HOCOB,  JIPYI'HX
noctyminenuid. B Poccuiickoit ®@enepauuu QuHaHcupyrotcs (deaepaibHble
MpOTrpaMMbl OXPaHbl U YKPEIUICHHS 3J0POBbsl HACEIEHUS, TPUHUMAIOTCA MEPHI 10
Pa3BUTHIO roCy1apCTBEHHOM, MYHHUIUITAIBHOM, YaCTHOU CHUCTEM
3/IpaBOOXPAHEHUs, MOOLIPSETCS NEATEIbHOCTb, CHOCOOCTBYIOLIAS YKPEIJIEHUIO
3JI0pOBBS YEJIOBEKA, Pa3BUTHIO (PU3NUECKON KYJIbTYPBI U CIIOPTA, IKOJIOTUYECKOMY
Y CAHUTAPHO-IMUIEMHUOJIOTHYECKOMY 0JIaronory4duto”.

[IpaBo 4emoBeKa Ha OXpaHy 3J0pPOBbS pEATU3YETCS B BO3MOXKHOCTH
YIOBJETBOPEHUS] COIMATIbHO-3KOHOMHUYECKUX M JIMYHBIX MOTpeOHOCTEH W
WHTEPECOB YEJIOBEKA B YACTH BOCHPHUATUSA UM NMPOPUIAKTUYECKUX MEPONPUSTUI
0 OXpaHe 3/I0POBbS U, OCOOCHHO, B YaCTHU HEMOCPEIACTBEHHOI'O BOCCTAaHOBJICHUS
HapYILIEHHOTO 3J0pOBbs. [ OCyIapCTBEHHbIE W MYHULMUIAIBHBIE YUPEKIACHUSI
3/[paBOOXpaHEeHUs 00s3aHbl MTPUHUMATH BCE BO3MOKHBIE MEPHI, HAIIpaBJICHHbIE HA

OXpaHy 3J0POBbA J000T0 YCJIOBCKA, I'AC Obl OH HM HaxoauJICiA, 3alluiass TCM





26

caMblM OOHIECTBO B 1EeJOM. [IpUMEHUTENBHO K OCYXKIEHHBIM, JIMIIEHHBIM
CBOOO/IBI, TaHHASI 00A3aHHOCTh FOCYAApCTBa MOKET PEAIM30BBIBATHCS B CO3AAHUU
YCIIOBUM, 00€CTIEUMBAIONINX MOAJIEPKAHUE UX 3JI0pPOBbSl C HaYaJIbHOTO MOMEHTA
U30JISIUMU OT o01IecTBa (BO BpeMsl CIEICTBUS), B EepUo OTObIBaHUS HaKa3aHUs B
BUJIC€ JIMIIEHUS CBOOOJBI M Kakoe-TO BpEMS IIOCIE€ OCBOOOXKIEHHS U3
UCIIPABUTENBHOTO YUPEKICHUS.

Munroct P® coBmecTtHO ¢ Mun3zapasconpas3sutus PO npoBogsaT KOMIUIEKC
MEPOMPHUIATHIA IO OXpaHe 30POBbA JIUILI, JUIIEHHBIX cBOOOJB. OTMETUM, YTO 3a
NOCIEAHUE TOAbl OIO/PKeTHOE (PMHAHCUPOBAHUE YTOJIOBHO-HCIIOIHUTEIBHON
CUCTEMBbl BO3pPOCJIIO B 4YeThIpe paza; Oosiee HOPEKTUBHO peaTu3yroTCs
HaIlpaBJICHHbIE HA YJIYYIIEHUE 30POBbS OCYKJIECHHBIX M IOJICIECICTBEHHBIX
denepasbHbIE 1IeeBbIE MPOTPAMMBbI, 3HAYUTEIFHOE BHUMAHUE B KOTOPBIX YIEJIECHO
IPOPHIAKTUYECKUM U CAHUTAPHO-3MUAEMHUOJIIOTHUYECKUM MEPOITPUATHUSIM.

Cosmectubiii I[lpukaz Mun3zapaBcoupa3Butuss u MuHiocta Poccun «O
NOPSJIKE OpraHu3alMi MEIUIMHCKOW OMOILIM JIMIAM, OTOBIBAIOLIMM HAaKa3aHHUE B
MeCTax JMIIEeHUS] CBOOOJBI M 3aKIIOYEHHBIM 1MOJ cTpaxky» oT 17.10.2005 r. Ne
640/190 6asupyercsa Ha «OcHOBax 3akoHOaaTeNbcTBAa Poccutickoit denepanmu 06
oXpaHe 310poBbs Tpaxaan» ot 22.07.1993 r., ®enepanbrom 3akoHe oT 15.07.1995
r. "O conmepxkaHUU MO CTPaKEW MOJI03PEBAEMbBIX U OOBHHAEMBIX B COBEPIICHUU
npectymienui’, YUK P® u perynupyer BOmpocChl, CBS3aHHBIE C OpraHU3alUen
MEIUIMHCKON TOMOIIM 3aKJIIOYEHHBIM. OJTOT MNpPUKa3 YHU(DHUIMPOBAT HOPMBI,
Kacarolluecss OpraHu3aliu, 00ecredeHus] U JeATENbHOCTH MEIULUUHCKON 4YacTu;
OpraHu3alyy JIeYeOHO-NPOPUIAKTUYECKON TMOMOIIM TPH Pa3IUYHbIX BHJIAX

3200JIEBaHUMH.
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BBEJAEHHUE

AKTV&J’II)HOCTB TEMBl HccleoBaHusi. B COBPEMCHHOM O6HIGCTBC ImpaBa

4eJIOBeKa MMEIT IIEpPBOCTENICHHOE 3HaueHue. lIpaBa wenoBeka — 3TO
OINpPEJEICHHBIE HOPMATHBHO — CTPYKTYPUPOBAHHBIE CBOMCTBA U OCOOEHHOCTH
OBITHS JTMYHOCTH, KOTOPBIE BBIPAXaIOT €ro CBOOOY U SBISAIOTCA HEOTHEMIIEMBIMU
Y HEOOXOAMMBIMH CIIOCOOAMU U YCJIOBHUSIMU €T0 >KM3HH, €€ B3aMMOOTHOUIEHUH C
O0IIECTBOM, TIOCYyIapcTBOM, JpyrMMH cyObekrtamu. IlpaBa uenoBeka He
OTuyXJaeMbl. HUKTO HE MOXKET JUIIUTH YEJIOBEKAa €ro €CTECTBEHHBIX IIPaB - Ha
KU3Hb, Ha 3/I0POBbE, HA JMYHYIO HEINPUKOCHOBEHHOCTh, CBOOOIHBIM BBIOOP
CHI0cO00B CBOEH JKM3HENEATEIbHOCTH, CBOOOTY COBECTH, MHEHMMU, yOekICHUH,
aBTOHOMHUIO B cepe YaCTHOM >KU3HU U JPYTUX MPaB.

IIpaBa yenoBeKka — 3TO HEHHOCTHBIA OPUEHTHUP, MO3BOJISIOIINN IPUMEHSATh
«4YEIIOBEYECKOE M3MEPEHME» HE TOJBKO K TIOCYIapCTBY, IIpaBy, 3aKOHY,
3aKOHHOCTH, MPAaBOBOMY IMOPSAKY, HO U K T'PaXAaHCKOMY OOIIECTBY, MOCKOJIbKY
CTEIIEHb 3PEJIOCTU U Pa3BUTOCTU ITOCIEAHErO 3aBUCUT B 3HAYUTEIIBHOW MeEpE OT
COCTOSIHMSI JIeJ1 C ITPaBOM YeJIOBEKa, OT 00beMa 3TUX MPaB U UX peaTu3aluu.

Crenenp perynuMpoBaHus YUCTO IPAXXIAAHCKHUX JIMYHBIX HEMMYIIECTBEHHBIX
OTHOILIEHUH, OCOOCHHO NpaBa Ha JKW3Hb M 370POBbE, MOKa HE COOTBETCTBYET
IOJIOKEHUIO, KOTOPOE JIMYHOCTh JOJDKHA 3aHMMAaTh B oOmiectBe. Bmecre ¢ Tem
HaOroaonIeecsl pacllMpeHrue Kpyra JIMYHBIX HEUMMYIIECTBEHHBIX OTHOUIECHUH,
NOJUIeKALIUX T'PakIaHCKO-TIPaBOBOM perjaMeHTalllM, BIIOJIHE 3aKOHOMEpPHO MO0
IPAXKIAHCKOE MPABO MCKOHHO JOJDKHO PETYIMPOBATh M OCYUIECTBIATH OXPAHY U
3alIUTY MpaB YeJIOBEUYECKOW JHMYHOCTH, chep ee CBOOOABI U CaMOONPEICIICHUS.
AHanu3 TUYHBIX HEMMYIIECTBEHHBIX MpPaB, 0COOEHHO MpaBa Ha )XKU3Hb U 310POBbE
OCYKJICHHBIX, IMEET BECbMa BAXKHOE 3HAYEHUE JUISI HAYKH, 3aKOHOAATENBCTBA U
npakTuku. Peanuzamus mnpaB dyenoBeka B cdepe MCIONHEHHS YTrOJOBHOIO
HaKa3aHus B BUJE JMIIEHHUS CBOOOJBI HEPA3pbIBHO CBsI3aHA CO CJOXKHBIM U

MHOT'OI'paHHBIM ITOHATHEM 6C3OHaCHOCTI/I, AOITyCKarOmUM pa3jIMUHbIC TOJIKOBAHHA.
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JU1g ysiCHEHUs €ro CyIIHOCTH 00paTHUMCs K paCCMOTPEHHUIO CMBICIIOBOIO 3HAUYEHUS
JAHHOW KaTErOpHH.

B TONKOBBIX ClOBapsix pPyCCKOro si3bIka O€30MaCHOCTb MMEET HECKOJBbKO
3HaYeHW: 1) «OTCYTCTBHE OMACHOCTH, COXPAHHOCTb, HAAEKHOCTB», 2) Kak
«TIOJIO’KEHUE, MPYU KOTOPOM HE YIPOXKAET OMACHOCTh KOMY-JIHOO UM YEMY-JIHO0O0Y.
B 00111ecTBEHHOM CO3HAaHUU NOHATHE «O€30MIaCHOCTBY CBS3BIBAETCS] HE CTOJIBKO «C
OTCYTCTBHUEM YI'PO3bD», CKOJIBKO C «COCTOSHHEM, YyBCTBAMHU M IIEPEKUBAHUAMHU
YeJioBeKa, Cpe/ICTBaMHU MpeObIBaHUS B 0€30MaCHOCTH, OTCYTCTBUEM TPEBOKHOCTU
WK 03a004YE€HHOCTH, YBEPEHHOCTH, cTabuinpHOCTW». Hano momaraTth, 4to Takas
MHOT'O3HaYHOCTh JAHHOM KaTErOpuy CBA3aHAa C TEM, 4YTO MCTOpHs ITpolecca
obOecnieueHrss 0O€30MaCHOCTH JIMYHOCTH, oOOHIeCTBA M TIOCYIJapCcTBa HMEET
JUIUTEIBHYIO HCTOPHIO.

IIpenMeT uccienoBaHMsl - COCTABWIM TI'PAXkIaHCKO-IIPABOBBIE MPOOJIEMBI

34U TEI IIpaB OCYXKIACHHBIX HA ) KU3Hb U 3JOPOBLC.

Llenb uccnenoBaHus SIBISIETCS aHalW3 3akoHojaTenbcTBo PD B cdepe

IPaXKIAaHCKO-IIPABOBOI0 PETYJIMPOBAHUS U 3aIMUTHI IIPaBa Ha KWU3Hb U 3J0POBbBE,
AHAIU3 CYIIHOCTA W OINPEACICHUS TOHSATUM IMpaB Ha XU3Hb W 3J0POBbE
OCYKJICHHBIX.

[TocTanoBKkoO#M OOIIEH 1€MW MPOAUKTOBAHBI W 0OJiee KOHKPETHBIE 3aJa4d

HCCIACAOBAHUA:

- )KU3HD U 37I0POBBE KaK 0OBEKTHI MPABOBOW OXPAHBbI;

- IOHSITHE, CYLIHOCTh U CUCTEMa MEP OXPaHbl )KU3HU U 37]0POBbS,;

- 00 oOecrneueHUr 3aKOHHOCTH M COOJIIOJIEHUHU MpaB OCYKIEHHBIX B YTOJIOBHO-
VCIIOJIHUTEIILHON CUCTEME;

- IPaBO OCYXAEHHBIX Ha JIMYHYIO 0€30MaCHOCTD B YCIOBUSX JIUILIEHUS CBOOOIBI.

Meronel wuccnenoBanus. IIpoBeneHHOe wuCCIeAOBaHWE ONUPAETCA Ha
JUAJIEKTUYECKUM ~ METOJ, HAay4HOTO  IIO3HAHUA  SBJICHUM  OKPY)KAIOLIEH
JNEUCTBUTEIBHOCTH,  OTPAXKAKOIIMKA  B3aWUMOCBS3b  TEOPUM U IPAKTUKH.
OO0ocHOBaHHE TIOJOKEHHH, BBIBOJOB U PEKOMEHAAIUMN, COJEpkKaIIUXCs B

I[HHJIOMHOfI pa60Te, OCYHICCTBJICHO ITIYTEM  KOMINUICKCHOI'O  IIPHUMCHCHUS



http://lib.rosdiplom.ru/library/prosmotr.aspx?id=495770#_Toc254883449

http://lib.rosdiplom.ru/library/prosmotr.aspx?id=495770#_Toc254883451



01 (3147410)11150.¢ MECTOOOB COMUAJIBHO-TIPABOBOTO HCCIICAOBAaHUA: HCTOPHKO-
IMpaBOBOI'0, CTATUCTUICCKOTO U JIOTHKO-FOPUANICCKOTIO.

CTDVKTVDa pa60Ta COCTOUT M3 BBCACHUA, ABYX TIJIaB, O6T)CI[I/IH5HOH_II/IX

YCThIPbM:A naparpaQ)OB, 3aKJIIOUYCHUA, CIIMCKAa HCIIOJIB30BAHHBIX HCTOYHHKOB H

JUTEPATYPBHIL.
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IJIABA 1. OBIIEE NOJIOXKEHUE OB I'PAKIAHCKO - IPABOBOM
SAHIUTHI )KU3HU U 3IOPOBbA

1.1. JKu3Hb U 310pOBbe KAK 00bEKTHI IPABOBOM OXPAHbI

N3BecTHO, YTO 3A0POBBE HAPSAAY C MKU3HBIO SIBISETCS IMEPBOCTEHNEHHBIM
Omarom uenoBeka. BMmecte ¢ Tem, 3M0pOBbE Kak COLMAIbHO-PKOHOMHYECKAS,
MEIUIMHCKAsT W IOpUAMYECKash KaTeropust TPYAHO TMOJAAETCS ONPEECICHHUIO,
MIOCKOJIBKY HIMEET MHOKECTBO aclekToB. [lepBocTeneHHoe 3HaYeHue 310pOBbs JIJIs
pa3BUTHSL OOIIECTBA MOJYEPKUBACTCS 3aKpEIUICHUEM IpaBa Ha €ro OXpaHy U
oOecrieyeHne MHOTOUYUCIEHHBIMA MEXIYHAPOJHBIMHU MPaBOBBIMHU akTamu. Cpenu
HUX CIIelyeT YIOMsHYTh BceoOmryro nekiapaiuio mpaB uenoBeka 1948 r.,
MexayHnaponnbiii [TakT 00 3KOHOMHUYECKHX, COIUATIBHBIX U KYJBTYPHBIX IMpaBax
1966 r., KonBeHuio o AUKBUAAIMHA BceX (POPM TUCKPUMHUHAIIMKM B OTHOIICHUU
xeHmH 1979 r., KonBennuto o npaBax pebenka 1989 r. u npyrue HJOKYMEHTHI
OOH. Bmecte ¢ Tem, HE CYHIECTBYET OONICMIPU3HAHHOTO MEXKIYHAPOIHOTO
CTaHJapTa COJEpKaHMs IIpaBa Ha OXPaHy 310POBBSL.

BaxkHeluM peruoHaIbHbIM JOKYMEHTOM, 3aKPEMUBIINM IPABO HA OXPAHY

! moanucannas Poccueit

3I0pOBBs, fABISIETCS EBpomnernckas couuanbHas XapTus
eme B 2000-M oy, HO IO CUX MOpP He paTHUUMPOBaHHas?. [IpomOIKUTENbHEII
NepUoJl MOATOTOBKM XapTUU K paTU(UKAUU CBHUIETEIBCTBYET O CEPbE3HBIX
npo0iemMax B CHUCTEME COLMAIBHOM 3alllUThl POCCUUCKUX TPAXKIAH U O TaKOM
YPOBHE HX COLHMAIBHBIX IIpaB, KOTOPbIM HE IO3BOJSET B KOPOTKHE CPOKH
00€eCreynuTh HCIOJIHEHUE €BPONEUCKUX TpeOOBaHUN COLMAIBHBIX TapaHTHH.
HccnenyroTcst Takke OCHOBHBIE IOPUIMYECKHE aKThl B OOJAcCTH OXpaHbl U
oOecrieueHuss 370pOBbs, AcicTBytomue Ha Tepputopun CHI, B wactHOCTH,
XapTusi COUMANIBHBIX MPAaB M TAPAHTHM I'PAXKIAH HE3aBUCHUMBIX rocyaapcTts 1994

r., Kousenmusi ConpyxectBa HezaBucumbix ['ocymapcTB 0 mpaBax M OCHOBHBIX

cB00OO1ax yemoBeka 1995 r.

! Epponeiickas cormanbhas xaptus TypuH, 18 okrsa6ps 1961 r. — Crpac6ypr, 3 mas 1996 1.
2 'paxnanckoe npaso: Yue6. U. 1. 2-e usn., nepepab. u non. / Tlox pexn. A.I1. Cepreesa, 10.K. Toncroro.
M.: IIpocnext, 2008. C. 266.





[IpaBo Ha oOxpaHy 340pOBbSI W MEOULUMHCKYIO TIOMOIIb SIBJISIETCS
KOHCTUTYIIMOHHBIM, T.€. OCHOBHBIM, 0a30BbIM NIpaBoM uejoBeka. KoHcTuTyiuu
MHOTMX pa3BUTBIX CTPAaH MHpaA COJAEpPkKAT TE WIM HHBIE TOCYAapCTBEHHbIC
o0s13aTeNbCTBA MEpe]l TpakgaHaMu B cepe 310poBbsi, Konctutyuus UrtanbsHckoin
PecnyOnuku (u. 1 cr. 32), Koncruryuust KoponesctBa Mcnanus ot 27 nekaOps
1978 r. (cT. 43.1).

[IpaBo Ha oxpaHy 310pPOBbS OTPAKEHO B KOHCTUTYIHSIX OBIBIINX PECITyOIHK
CCCP: Poccuiickoit ®enepauun, bemapycu, Ykpaunbl, Tamkukucrana u T.1.,
HelHE — rocynapctB-wieHoB CHI'. B mensix obecnedeHuss yka3aHHOTO IpaBa
IPOBO3IJIAIIAETCS NPHUHIATHE MEp IO O3J0POBJICHHUIO OKpPYXAIOLEH Cpembl
(AzepOaitmxan, Apmenusi, benapyce, I'py3usi, Kazaxcran, Keipreizcran, Poccus,
TamxukucTan), pa3BUTHIO (PU3NYECKON KyIbTyphl U criopTa (ApMeHus, benapycs,
Vkpanna, TamKUKUCTaH), BO3MOXXHOCTU IOJb30BATHCA  O310POBUTEIILHBIMU
YUPEKICHUSIMU (benmapycs, VYkpauna), rapaHTuu CaHUTAPHO-
AMUJEMHUONIOTHYEeCKOTO Onarononyuusi (AzepOaitmxkan, Poccusa, VYkpauHa), a
TaK)K€ BO3MOXHOCTH JUISl Pa3IMYHBIX (OPM MEIUIIMHCKOTO CTpaxOBaHUs
(Asepbaitmxkan, Poccusi, Ykpauna).

Bcemu rocynapctBamMu B TOW WM MHOM (DOpME 3aKPEIsICHO MOJIOKEHUE O
CO3/IaHUU YCJOBMM, KOTOpble oOecneunBaii Obl HACEICHUIO MEIUIUHCKYIO
NOMOIIb U YXOJI B ciy4yae OoJne3HH. «becmiaTHyio» MEIUUIMHCKYIO NOMOIb
JNEKJIApUpyoT KoHcTUTyuuu benapycu, ['pysum, Kaszaxcrana, Keipreiscrana,
Monnossl, Poccun, VYkpaunbl, Tamxukucrtana, Typkmenucrana. OpHako, B
JEHUCTBUTEILHOCTH CJIOBA CUJIBHO PACXOAATCS C JIEJIOM — COLMalbHbIE MpaBa B
yKa3aHHBIX CTpaHax, BKJIo4as Poccuro, peanu3yrorcs U3 pyK BOH IJIOXO.

B ropuandeckoil TEOpUM pacHpoOCTPaHEH MOAXO0J, COINIACHO KOTOPOMY IOJ
COJIEp>KaHMEM KOHCTUTYLHOHHBIX MpPaB MOHUMAIOT T€ KOHKPETHbBIE MPaBOMOYMS,
Ha KOTOPBIE «PACIaJaeTCs» OCHOBHOE IPABO IPH OJIMKaAKIIEM PACCMOTPEHHN®,

CoOCTBEHHBIN MOXO0/1 K COIEPKAHUIO MPaBa HA OXPAHY 310POBbS 3HKIETCS

Ha BBIACIICHHHU OCHOBHOIO, 0a3oBoOro COACPIKaHUA OTOro IpaBa, T.C. TEX

3 I'paxnanckoe nipaso / [oa pea. A U. Kannuua, A U. Macnsesa. — M.: Tlpocnekr, 2011. C.455.
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paBOMOYUi, 0€3 KOTOPBIX paccMaTpMBAEMOE IMpPaBO HE MOXKET CYIIECTBOBATh,
MIOCKOJIBKY OHU COCTABJISIFOT €r0 CMBICII.

[IpaBo Ha oXpaHy 3J0pOBbsSl Hapsay C TaKMMHU IpaBaMHU, Kak NpaBO Ha
JIOCTOMHYIO HU3Hb, TPy, 00Opa3oBaHME, XKUIHIIE, COIMAIbHOE OOECIeUeHHE U
COLIMAJbHYIO 3alllUTy, CO3JaHUE MPOPCOI030B U T.I. OOJBIIMHCTBOM YYECHBIX
OTHOCHTCS K KATETOPMH COLMAIBHBIX (COLMAIBHO-DKOHOMUYECKUX) IIpaB’.
OtmeuaeTcsi, 4To OOUIENPHUHITOTO ONPEAEIICHUS COUMAIBHBIX MIPaB B JIUTEPATYPE
HE CYILECTBYET.

[To MHeHHIO aBTOpa, MpaBy Ha OXpaHy 340POBbs MPUCYIIU BCE YEPTHI U
XapaKTEepHbIE OCOOEHHOCTH COIMANbHBIX IpaB, BbIIEIAEMbIE B JIATEpaType:
colpajbHble MpaBa 00pa3ylOT COCTABHYIO YacThb CHUCTEMbl HEOTHEMJIEMBIX IPAaB
YEJIOBEKA; IIaBHOM XapaKTEPHON YEpPTOMl COUUANIBHBIX MPAB SIBISETCS TO, YTO OHU
pU3BaHbl 00ECIEUMBATh JIMYHOCTH YJOBJIETBOPEHUE BAKHEWIIUX >KU3HEHHBIX
HYK1, 0€3 KOTOPBIX HE MOKET OBITh U PEUYU O HOPMAJIbHOM UYEIOBEYECKOM OBITHH;
COLIMAJIbHBIE TpaBa SIBJISIOTCS KPaeyroibHbIM KaMHEM (POPMHUPOBAHUS MOIITUHHO
COI[MAJIBHOTO TOCYNapCTBa; pealu3alusi COLUAJIbHBIX MpaB  CTAaHOBHUTCS
mpoOJIeMaTUYHOW B YCJOBHUSIX HEAOCTAaTKa MaTepUAbHBIX M (PUHAHCOBBIX
pPECYpPCOB; IOpHIMYECKAs NPUPOAA COLMAIbHO-JKOHOMUYECKHMX IIpaB B HX
COOTHOILIEHHH C TaK Ha3bIBAEMbIMH KJIACCHUYECKMMH NpaBaMH — JUYHBIMU U
TIOJIMTUYECKMMH — JI0 CHX IO OCTAETCS CIOPHOM.

Boigenum  pan  mpoGieMm, KOTOpble BO3HHUKIM C  3aKpEIUICHHEM B
KOHCTUTYLUAX MOCTTOTAIUTAPHBIX TOCYAAPCTB IIMPOKOTO MEPEYHs COLMATbHO-
HPKOHOMHUYECKHUX TpaB U B CBA3M C HEOOXOAMMOCTBIO X pealn3aluu: CHUKEHHUE
3HAYMMOCTH TPAKJIAHCKHUX ¢ TIOJUTHYECKUX TpaB Kak (PyHIaMEHTAIbHON
LEHHOCTH COLIMAJIBHOIO YCTPOMCTBA; OMACHOCTh BMENIATENIbCTBA I'OCYyAapcTBa B
PBIHOYHBIE MPOLIECCHI, MOCKOJbKY C MPOBO3IJIAIIEHUEM MMO3UTUBHBIX MPaB TaKOE
BMEIIATENbCTBO IIpeBpalaeTcs B KOHCTUTYLIMOHHYO 00513aHHOCTB;

HEBO3MOKHOCTbD Cy21€6HOI>i 3alIUTbl MHOTUX COLHUAJIBHO-OKOHOMHWYCCKHUX IIpaB U

4 Bparycn C.H., Uodde O.C. - Tpaxnanckoe npaso. M., 2014. C.159.
® I'paxnanckoe mipaso / [ox pea. A U. Kannuna, A U. Macnsesa. — M.: Ilpocnekr, 2011. C.541.





CBOOOJ|; MPOTUBOPEUHME YCTAHOBOK, KOTOpPbIE 3aJal0T KOHCTUTYLIMOHHBIE
COLIMAJIBHO-?)KOHOMHYECKHUE MpaBa U CBOOO/BI YEJIOBEKA, OCHOBHBIM JINOEPAIBHO-
JEMOKpPaTUYECKUM MpUHIMIAM — CBOOOABI ©  (POpPMaIbHOTO PABEHCTBA;
OTCYTCTBHE B TaKUX rOCYJapCTBaX MaTe€pHANbHBIX PECypCcOB, HEOOXOIUMBIX IS
peanu3anuy COLMAIbHO-PKOHOMUYECKHUX MPaB U CBOOO U JIp.

[IpaBo Ha OXpaHy W3HU U 3JOPOBbSI UMEET IIMPOKUE CBSI3M C WHBIMU
KOHCTUTYIIMOHHBIMU TpaBaMH 4YeJOBEKa M TpaxzaaHuHa. /[[ns Toro, dToOBI
BOIUIOTUTBCS B JACHUCTBUTENBHOCTb, W3 JIEKJIAPUPOBAHHOIO IIPEBPATUTHCA B
(dakTHyecKoe, IPYruMU CIOBAMHM, JJISL TOTO, YTOOBI Ka)/bli YEIOBEK, KOTOPOMY
aJIpeCOBAaHO YKa3aHHOE MPaBO, MOT UM PEAIbHO BOCIOJIb30BaThCs, HEOOXOIUMBI
COOTBETCTBYIOLLIME  MPEANOCHUIKM, (opMmupyromue  ONAaronpusITHYIO s
peanu3alMi  COLMAJIbHYIO U TIPAaBOBYIO Cpeay, OOCTaHOBKY, a Takxke
cnenupUyYecKre IOpPUIUYECKHE CpElCTBA M CIOCOObI  peanu3aluu. Ty
OOCTaHOBKY, WJIM CpEAy, COCTOSILYI0 U3 psifa OObEKTUBHBIX U CYOBEKTHBHBIX
(GakTopoB, a TaKXKe KOHKPETHBIE CpPEICTBA M CIOCOOBI peanu3aliu CO31aeT
WHCTUTYT TapaHTU peaiu3allid U OXpaHbl CyObEKTUBHOTO MpaBa, SBIISIOIINICS
BOKHEUITUM HHCTpyMeHTOM ux oOecnedenus. [lo cmosam JI.JI. BoeBoauna,
«BOMPOC O TAPAHTHUSIX BO3ZHUKAET BCSIKHAM pa3, KOTJa OCYIIECTBIISETCSA MEPEXO] OT
JOJKHOTO K CYLIEMY».

Bomnpocam, cBs3aHHBIM C CYIIHOCTBIO M KiaccU(UKalMed TapaHTUld, B
IOPUJIMYECKON JINTEPATYpPE BCETJA YAEIBSUIOCh JOCTAaTOYHO MHOTO BHHUMAaHUSA,
IIOCKOJIbKY TapaHTHUH SBJSIOTCS OOHUM W3 BAaXKHEUIIMX DJIEMEHTOB IIPAaBOBOIO
cTaTyca 4YeloBeKa, OOeClEeYMBAIOT CaMy BO3MOKHOCTb €ro CYIIECTBOBaHUS M
peanu3anuu.

Takum 00pa3oM, KOHCTUTYIIMOHHBIE TapaHTUH TMPaBa Ha OXPaHY 370POBbHS
3aHUMAIOT 0CO000€ MECTO B CTPYKTYpE IOPUANYECKUX TapaHTHUM, TOCKOJIBbKY HOCST
OTIPaBHOM, 0a30BBIA, (QyHIAMEHTATBHBIN XapakTep. KoHCTUTYIIMOHHO-TIPaBOBOE
oOecrieueHue MpaBa Ha OXpPaHy 370pPOBbA NPEACTaBIAET COOOH COBOKYITHOCTb

HOPM  KOHCTUTYIHOHHOI'O 3aKOHOAATCJIbCTBA, PETIAMCHTHPYIOIIUX O6H_II/I€
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YCJIOBUS M MPEANOCHUIKH, a TAK)K€ KOHKPETHO-IOPUINYECKHE CIIOCOOBI U CPECTBA
oOecrieueHns paccMaTpUBaEeMOro Ipasa.

1.2. [lonsiTHE, CYyIIIHOCTH M CHCTEMA MeP OXPAHBI KM3HU U 3[I0POBbS

Konctutynus Poccuiickorn denepanyu npoBO3IMIIAMIAET OXPaHy M 3aLIUTY
OCHOBHBIX IIEHHOCTEW OOIIecTBa - >KU3HU U 3J0POBBS, KOTOPBIE SIBISIOTCS
BBICIIMMU HEOTUYXJAaeMbIMU OjlaraMu 4elioBeka. VX yTpara HUBEIHPYEeT MHOTHE
JIpyrue I[EHHOCTH. BcerencTtBue CKa3aHHOTO  BO3HUKAaeT HEOOXOIUMOCTH
BCEMEPHOM OXPaHbl KU3HU U 310POBbS YEJIOBEKA.

[IpuMeHUTENPHO K BO3MOXHOCTSIM  3alllUThl JKU3HU U 3J0POBbS
IPOKJAHCKUM IIPABOM CJIEYET OTMETHUTb, YTO IPUMEHSIOTCS MHOTHE €T0
MHCTUTYThl. OJHAKO B LMBUJIMCTAYECKON JIUTEpAType aBTOpaMU Hapsly C
TEPMHUHOM '3aluTa’’ HCIOJB3YEeTCS W TaKOW TEPMHUH, Kak 'oxpaHa', KOTOPBIH
uMeeT 0OoJee €MKOe COJEep)KaHUe, BKIIOYAIOIIee OOECHEeUnTENbHbIE MeEpbl
MOJINTUYECKOTO, IKOHOMHYECKOT0, OpPraHMU3allMOHHOIO, MPaBOBOTO W HWHOTO
xapakTepa®. [IpMMeHSIOTCS M ApyrHe TEPMUHBI, B TOM uKcle "Mephl", "crocoos",
"cpenctra", "dopmbr"’.

B Teopum kak rpakxaaHcKoro, Tak M MPOLECCYaIbHOTO MpaBa pa3ivyaroT
HECKOJIbKO KJaccupukanuii ¢opM 3alMThl TpaBa. ITO BMOJHE OOBSICHUMO,
MOCKOJIbKY ~ ONpPENENSIOIINM  SABJISIETCS KPUTEPUM, TOJOXKEHHBIH B OCHOBY
kinaccudukanuid. [lpuBenem ocHoBHble moaxoibl. Tak, A.A. JloOpoBoibCKUM U
C.A. lBaHoBa OTMEYAIOT MCKOBYIO U HEMCKOBYIO (DOPMBI 3alllUThl TPaKIaHCKUX
npaB M MNpU HTOM [OJAramT, 4YTO "BCE CIIOXKHBIE MPAaBOBbIE TpeOOBaHUS,
MOJIJIeKAIe PACCMOTPEHHUIO C COOJIIOJICHUEM IMPOLEeCCyabHOM (POPMBI 3alUTHI
npaBa, Ha3bIBAIOTCS MCKOBBIMH, a IIPaBOBble TpeOOBaHUS, MOAJIEKAIINE
paccMOTpeHHio 0e3 CcOOJII0/IeHUS YCTAaHOBJICHHOM 3aKOHOM TMpOLECcCyabHON

(bOpMI)I 3alIUTHI IIpaBa, B 3aKOHOJAATCIILCTBC U B TCOPHUH BIIOJIHC CIIPABCIJIMBO HC

6 I'paxxpanckoe npaso: Yueb. Y. 1. 2-e u3a., nepepad. u gom. / Iox pen. A.Il. Cepreesa, F0.K. Toncroro.
M.: IIpocnext, 2008. C. 266.

7 Xoxnos B.A. OTBETCTBEHHOCTb 3a HapyIIEHHE JIOTOBOPA 110 IpaskAaHcKoMy mpaBy. Tombsrth, 2009. C.
93 - 98.
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HaspiBatoTcss MckoBbIMU"E, TIpodeccop O.A. KpacaBuukoB CKIOHEH CUMTATh, YTO

GbopMBI 3alUTBI CIIEIYyEeT pa3rpaHUYMBATh C Y4YETOM cChenupukun oOBeKTa u
XapakTepa 3aluminaeMoro mnpasa. K 4uciy TakoBBIX OTHOCSITCSI IPU3HAHKE TpaBa,
BOCCTAHOBJICHHE TIOJIO)KEHMs, CYIIECTBOBABIIETO JO HApYIICHHS IIpaBa,
MpeceyeHrue JCHCTBUI, HApylIalolUX MpaBa, MNPUHYKJICHHE K HCIOJHEHUIO
oOs3aTeNIbcTBA B HAType, IMpEeKpalleHHue WIM HW3MEHEHHE MPaBOOTHOUICHUS,
B3bICKAHUE IPUYMHEHHBIX YOBITKOB, a B CIIy4asX, MPEAyCMOTPEHHBIX 3aKOHOM WJTU
JIOTOBOPOM, HEYCTOMKY".

IIpopeccop A.JL.  Ceprees® BeicTymaer 3a 1Be (OpPMBI  3aIUTHI:
IOPUCIUKIIUOHHYIO ¥ HEIOPUCAUKIIMOHHYIO. PaMKaMu IOpUCIUKIIMOHHONW (POPMBI
3alllMTHI TpaBa OXBATHIBAECTCA 3alllUTa B CYJCOHOM W B aJIMUHHCTPATHBHOM
nopsiyike. CaMOCTOSITeNIbHAST JIEATENbHOCTh TPaXXKJaHWHA WIM OpTraHU3alluu I10
3alMTe TPAKIAHCKUX MpaB 0Oe3 oOpalleHHs K TOCyJapCTBEHHBIM WA HHBIM
KOMIIETEHTHBIM OpraHaMm KBaJU(UIIUPYETCs] B KadyeCTBE HEIOPUCIUKIIMOHHOM.
Camo3zanura rpaxkJIaHCKUX Ipas - 3T0 ¢popma, a He CrocoO.

I'.A. Ceepanbik, D.JI. Crpaynunr, E.E. bornanoBa KOHCTaTUpPYIOT HAJIUYKE
B JICUCTBYIOIIEM 3aKOHOJATEIbCTBE TpeX (OpM  3alluThl:  CyAeOHOMH,
aIMUHUCTPATUBHOW M CaMO3alUThl. YuuthiBasg, 4yTto cT. 14 'K P® nomyckaer
3alIMTy HAPYIICHHBIX TPAKIAHCKUX TPaB CaAMOCTOSITENIBHO YIPABOMOYECHHBIM
JUIIOM, KOTOpOE, 3alllMilasl TpUHAJJIeKallee €My IMpaBo, YCTaHABIUBACT
(dakTuyeckue OOCTOSITEIBCTBA, MNPUMEHSET HOPMBI MaTEpPUATBLHOTO TMpaBa,
OTIpeJieNsIeT CHocO0 3alUThl OT TOCSITaTeIhCTBA M TPUHUMAET KOHKPETHOE
pelieHre, KOTOpO€ CcaMO M BOIUIONIAET, BIIOJIHE JIOTMYHO TMIPEACTaBUTH
CaMO3aIIuTy Kak (opMy 3alIMTHI IpaxkaaHckux mpasll. ABropy crartem Onmska

YKa3aHHas HaydHasa IO3UIHA.

8 obpososbckuii A.A., BanoBa C.A. OcHOBHbIE POOIIEMBI HCKOBO# (hopMbI 3amuThl TipaBa. M.: M3n-Bo
MI'Y, 2009. C. 25.

9 Coserckoe rpaxnanckoe npaso: Yued. B 2 1. Tom 1/ ITox pen. O.A. KpacaBuukosa. 3-e u3JI., UCHp. U
nor. M.: Beicmas mkosa, 1985. C. 95 - 97.

10 Ceprees A.Il. Yka3. cou. C. 270.

11 Csepwibik I'.A., Crpaynunar 2.JI. 3amuTta M caMo3amyra IpaXIaHCKMX NpaB: Yued. mocobue. M.:
Jlekc-xuura, 2009. C. 37; bornanosa E.E. ®opMbl 1 crIocoObI 3alUTHI TpaskAaHCKHUX TpaB M WHTEpecos // XKypHan
poccuiickoro npasa. 2009. N 11. C. 40.
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PaccmarpuBas cyneOHyro (GopMmy 3alluThl *KU3HU W 370POBbS TpaxiaH,
HEOOXOJMMO yKa3aTb, YTO OHA, KaK MPaBUJIO, PEATU3yeTCsl B pamMKax HCKOBOTO
npousBojacTBa. [lpm »STOM MOA 3alIMTOM MOMKHO TOHUMATh COBEPIICHUE
YIPAaBOMOYEHHBIM JIMIIOM JIO3BOJIEHHBIX JIEHCTBYIOIIMM 3aKOHOAATEIbCTBOM
JEHCTBUI MO MPUHYIUTEIBHOMY OCYIIECTBICHUIO CYOBEKTHUBHBIX MpaB JHUOO B
BOCIPEMNSATCTBOBAHUHU OT X HEMPABOMEPHBIX MOCATATEIHCTB.

Bpen xu3HH W 370pOBBI0O MOKET OBITh MPUYMHEH MPH pealn3aliy Kak
BEIIHBIX, TAK U 0053aTEILCTBEHHBIX MPABOOTHOIICHUHN. Tak jxe 04eBUIHO, YTO TIPU
BO3MO)KHOM HapyUIeHHMM IIpaB aOCOJIOTHOIO XapakTepa JEIMHKBET 3apaHee
HEU3BECTCH KaK B OTHOCHTCIBHOM, a J000M u Begkui. (O0s3aTeIbCTBO
CYLIECTBYET B CMBbICIIC HEHApYIICHUs, HO B CIIy4ae HEUCIIOJHEHUS, BO3ACPKAHUS
BO3HUKAIOT M3BECTHBIE MOCJEACTBUA. B 11e10M Bo3MeleHue Bpeaa 370pOBbI0 Ha
ocHoBaHuu cT. 1085 T'K P® coctout u3 yrpaueHHOro 3apaboTka (10Xx0ja),
KOTOpBIM MOTEpHEBUIMI HMeNl MO0 ONPENEIIEHHO MOT HUMETh, a TaKke
JIOTIOTHUTEIBHBIX PACXOA0B, BEI3BAHHBIX TTOBPEKICHUEM 3/IOPOBBSI.

3amura KU3HU U 3/I0POBbs B aIMUHUCTPATUBHOM MOPSIIKE OCYIIECTBISETCS
MyTeM OOpAaIeHHs K BBIIIECTOSIIEMY OpTraHy WK JOJDKHOCTHOMY JHuIty. OJTHaKo B
n. 2 cr. 11 T'K P® 3akpemieHo, dYTO 3ammra TPaXIAHCKUX I[paB B
aIMUHUCTPATUBHOM  TIOPSIIKE ~ OCYIIECTBJSICTCS  JIMIIb B CJIyYasXx,
PEeIyCMOTPEHHBIX 3aKOHOM. [IpuMepoM OCYIECTBICHHUS aJAMUHUCTPATUBHON
dbopMBI 3alTUTBl JKU3HU W 37I0pOBbs sBIsseTcs WHCTpykims MwuHHCTEpCTBa
octuiin PO o mopsigke Bo3MeneHus: yiiepOa B ciydae Tubenu (CMepTH) HId
NPUYUHEHHUS YBEUbsl COTPYAHHUKY YTOJOBHO-UCIIOJIHUTEIBHON CHCTEMBI, a TaKKe
yiepba, NPUYMHEHHOTO MMYIIECTBY COTPYAHHKA YTOJOBHO-HCHOJHUTEIbHOM
CUCTEMBI HJIM €T0 OJIM3KHX.

PaccmarpuBas camozammry, O. CrpayHMHr OTMEYaer, 4YTO 3TO
JIOTIyCKaeMbleé 3aKOHOM WJIM  JIOTOBOpPOM  JeHcTBUS  ((aKTUYECKOro WU
IOPUIMYECKOTO  XapakTepa) YIPaBOMOYCHHOTO JIMIA, HAMpaBJCHHBIE Ha

oOecreyeHne HEMPUKOCHOBEHHOIO TIpaBa MpeceyeHusl HapyIIeHUs] U JIMKBUJIALIUIO
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MOCNEACTBUI Takoro HapymeHus'?. OmHMM W3 HPOSBICHUN CaMO3ALIUTHI IIPU
MPUYMHEHUH Bpela MOKHO Ha3BaTh COIVIAIIEHHE O JOOPOBOJIHLHOM BO3MEIIECHUU
Bpena. Pazymeercsa, 4To K MPaBOBOMY PETYJIMPOBAHUIO MOPSAKA U MOCIEACTBUN
3aKJIIOYEHUS] TAaKUX COTJIAIIEHUH HY>KHO MOAXOAUTH OYEHb OCTOPOXKHO, YTOOBI HE
HapyIIUTh TOHKYIO TPaHb B3aUMHOTO UHTEPECa CTOPOH.

Crates 23 Kouctutynuu P® npemycmaTpuBaeT mpaBO KaXJAOro Ha
HEMPUKOCHOBEHHOCTh YACTHOM KW3HU, JINYHYI0 U CEMEMHYIO TalHY W 3al[UIIACT
JEUCTBYIOIIUM 3aKOHOJATEIHLCTBOM.

B OuonornueckoM IuIaHe XHU3Hb - 3TO (PU3UOJIOTHYECKOE CYIIECTBOBAHHUE
YyeJoBeKa WJIM JKMBOTHOTO; a Mpu (OpMaIbHO-JIOTUUYECKOM TMOJIX0JI€ KU3HB - 3TO
BpeMsl OT POXKIECHHS 10 CMEpPTH 4YelioBeKa. B TO ke Bpemsi KH3Hb - 3TO
JeSATEILHOCTh OOIIECTBA M YEJIOBEKa BO BCEM COBOKYITHOCTH €€ IMPOSIBICHUI, a B
KAueCTBE OTJICJbHBIX MPOSBICHUN JESITEIBHOCTH YEJIOBEKAa C MPUCYIIUM UM
BHYTPEHHHM COJICPKAHUEM BBICTYIAET JMYHAsA XWU3Hb TPaXKJAHWHA, KOTOpas
HOCHUT Pa3HOOOpa3HbIN XapaKTep U BKIIOYAET Pa3InYHbIE CTOPOHBI.

JIndHast XKU3Hb KaK OOBEKT TPakJTAHCKUX MPABOOTHOIICHUN BKIIIOYAET B
ce0sl KaKk caMH peasibHbIC SIBJICHUS U OTHOIIEHUS, TaK U MH(pOpMalui0 0 HUX. B
CBSI3U C 3TUM PA3IMYyaloTCs U 3a7a4 TPaKJIaHCKO-TIPAaBOBOM OXpaHbl, KOTOPHIE B
MEPBOM  Cllydae CBOJATCS TPEUMYIICCTBEHHO K OOCCIEYEHHUIO CBOOOJBI
COOCTBEHHOTO  yCMOTPEHUSI B  HMHAUBUIYAJIbHON  JKU3HEACATECNBHOCTH U
WCKJIFOYEHUIO BTOPXKEHMSI B JIMYHYIO >KM3Hb, @ BO BTOPOM - K HEJOMYIICHUIO
pacnpocTpaHeHus: UHPOPMALUU O JIMYHOM >KM3HU TPaKJIaHWHA W O0ECIEUEHUIO
IPaK1aHCKO-TIPAaBOBBIMU CPEJICTBAMU COXPAHEHUS TaWHbBI TUYHOM JKU3HHU.

Kareropuss rpakxaaHCKO-IpaBOBOM OXpaHbl JIMYHOM JKW3HM B CBOEH
HUCXOJHOW TMOCBUIKE ONUPAeTcs Ha TO, 4YTO MPaBOBbIE HOPMBI HMEIOT
ompeeNroNiee 3HaUeHUEe KaK MpU OOECTeUYeHUH MpaB U CBOOOJ /I aKTHBHBIX
COOCTBEHHBIX M UYXHUX JICUCTBHM, TaK W IS 3alTUTHI OT BMEIIATEIHCTBA IPYTUX

u1 B cepy KU3HEAESITeIIbHOCTU JaHHOU JIUYHOCTH.

12 Crpaynunr 3. Camo3zalura rpakaaHCKUX IpaB - HETpaauIMOHHas (Gopma OOpbOBI ¢ IpaskAaHCKUMHU
NpaBOHAPYIICHUSAMH: HETPaJAMIMOHHBIE MOAXO/Jbl K peIIeHuto npobsieM OopwrOBl ¢ mpaBoHapymeHusMH. OMCK,
2007. C. 92.
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[IpaBoBas oxpanHa cBOOOABI OT MOCTOPOHHETO BMENIATENIbCTBA SIBIISIETCS
OJIHUM M3 HamOoJiee CYIIECTBEHHBIX CPEACTB 00€CIeUeHUs HEPUKOCHOBEHHOCTH
JUYHON JKW3HU M COXpAaHEHUs €€ TaiH. Mcrmonp30BaHWE B COOTBETCTBYIOLIMX
ciaydasx (opMm rpakaaHCKO-TIPaBOBOM OXpaHbl OOYCIIABIMBAETCS B TEPBYIO
oyepeb OOBEKTHUBHOW MPUTOJHOCTHIO TaKMX (OPM K BBIMOJHEHUIO JaHHOM
GYHKUIMM TIO OTHOUICHUIO K JIMYHBIM HEUMYIIECTBEHHBIM CBS3SM B IIEJIOM U K
OXpaHe JINYHOM JKU3HU B YACTHOCTH.

I'paxxancko-paBoOBasi OXpaHa JIMYHOM JKU3HHU XapaKTEPU3YETCs pPAIOM
celM(PUUECKUX YepT:

Bo-niepBbIX, 3TO IOpUIUYECKH MTPU3HAHHAS CBOOOJIA, KOTOPAsi CYIIECTBYET B
rocyapcTBe B popMe 3aKOHa U BCET/1A ABIISETCS MEPOI roCyJapCTBEHHOM.
Bo-BTOpBIX, OHA IpeacTaBisieT cOOOM CHUCTEMY IOPUIWYECKUX MEp U CHocoO0B,
(GYHKUMOHUPYIOIIUX IS JOCTHXKEHUS MPEAYCMOTPEHHOW 3aKOHOM OXpaHBI
JUYHOM JKU3HU TpaXkAaH, KOTOPbIE B3aUMOCBSI3aHbl MEX1y COOOM M OTBEYaloT Ha
BOIIPOCHL: UeM oxpaHseTcs JIndHas ku3Hb? Kak 3Ta oxpaHa oCymecTBisieTcs?

N B-TpeThux, (yHKIMOHATHFHOE HA3HAYEHUE IPAKIAHCKO-TIPABOBON OXPaHBI
JUYHOM >KM3HM 3aKIOYaeTcsi B 00ECIEYeHMHM pealbHOCTH CBOOOJABI TpaxaaH
ONPENENATh CBOE MOBEICHUE B MHIWBUAYAIBHON KU3HEIEATENBHOCTH TIO CBOEMY
YCMOTPEHMIO, MCKIIIOYaIoNIel Kakoe-11M00 BMEIIATEIbCTBO B JIMYHYIO JKU3HB CO
CTOPOHBI IPYTHX JIUII, KPOME CIIy9aeB, IPEIyCMOTPEHHBIX 3aKOHOM ™.

[To cBoel CTpyKType TIpaXAaHCKO-TIPABOBasg OXpaHa JIMYHOM KU3HU
pasfensercs Ha TpPU CIEAYIOLUIUMX 3BEHA: PEryJsTUBHOE, OOECHEeUuTEeNbHOE U
3aIIHUTHOE.

Cy1iecTBO peryJiTHUBHOTO 3B€HAa COCTOMT B TOM, YTO 3aKJIIOYEHHBIE B HEM
MEpBI U CIIOCOOBI PETYIUPYIOT MOBEACHUE TPETHUX JIUI], KOTOPBIE, COMPUKACASCH C
JUYHOW >KU3HBIO TpakJlaHWHA (Hampumep, B CHIIy CBOMX NpodecCHOHaIbHBIX
GbyHKIIHIA), HE TOJDKHBI BTOPTaThCs B CPepy JIMUHOMN KU3HU U €€ TAHbI.

Ponb obecrieuntenbHOro 3BeHa B OOIIEH CTPYKTYpE I'pa’kJaHCKO-TIPaBOBOM

OXpaHbl JIMYHOM >KU3HU HOCHUT CYH_IGCTBCHHBII\/’I XapakTep, T.K. A9 JOCTHXKCHMHA

13 10puenko A K. - O0uue noynokenus rpaxkaanckoro npasa. M., 2012. C.180.
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IIOCTABJICHHOW 3aKOHOM LIEJIM 00ECIEeUEHUs] PeaJlbHOCTH OXpaHbl JIUYHOW KU3HU
OJTHOTO TIPEAOCTaBICHUS CyOBEKTUBHBIX IMpaB M HAJECICHUS COOTBETCTBYIOIIUX
CyOBEKTOB 00513aHHOCTAMHU HeZ0cTaTouHO. Heo0xoaumo ropundecku 00ecrieunThb
IIPABOBBIMU CPEJICTBAMU HAJJIEXKAIllee UCIIOJIHEHUE 00A3aHHOCTEN M BO3MOKHOCTb
JEHUCTBUTEIBHOTO OCYLIECTBICHUS! CYyOBEKTUBHBIX MTPAB YIOJHOMOUYEHHBIM JIMLIOM,
U K TakUM MepaM OTHOCATCSA pa3iu4Hble MAaTepUAJIbHO-IIPABOBBIE H
IIPOLIECCYaIbHO-IIPABOBBIC TAPAHTUN.

3alUTHOE 3B€HO TPAXKIAHCKO-TIPABOBOM OXpaHbl JIMYHOMN KU3HU 3aKIIFOYAET
B ce0e JBE€ KaTeropuu MpaBOBBIX MEP: MEPbI 3alIUThl U MEPbl OTBETCTBEHHOCTH.
[lepBble XapakTepHU3yKOTCSA TEM, YTO HMX OCHOBHOE HA3HAYEHHE COCTOUT B
JUKBUJALUAA MMEIOLIEroCs IPaBOHAPYLIEHUS W BOCCTAHOBICHHMM II0JIOXKEHUS,
CYILIECTBOBABIIIETO 10 YKAa3aHHOTO IIPOTUBOIPABHOIO JACHCTBUS, BHE 3aBUCUMOCTH
OT  CyOBEKTHMBHOM  CTOpPOHBI  MOBEAEHUS  NpPABOHApPYIIHUTENsA.  Mepbl
OTBETCTBEHHOCTH OTJIMYAKOTCS OT MeEp 3allUThl TeM, YTO OOpalleHbl MNPOTHB
IIPABOHAPYIIUTENS, MYTEM OKa3aHUs BO3ACHCTBHS HAa HMMYILIECTBEHHBIC WU
HEUMYIIECTBECHHbIE MHTEPECHl OTOTO JIMLA U MPUMEHEHHUS K BHUHOBHOMY
IIPABOHAPYIIUTEIO MEp IPAKIAHCKO-TIPAaBOBOM OTBETCTBEHHOCTH.

Takum  00pa3oMm, TpakIaHCKO-TIpaBOBasg OXpaHa JMYHOW  KU3HU
OpejCcTaBiIsieT CcoOOM CHUCTEMY YCTaHOBJIEHHBIX TOCYAapCTBOM T'PaKIaHCKO-
IIPABOBBIX MEP U CIOCOO0B o0ecnedyeHns CBOOOABI TpaXkJaHUHA ONPENEIATh CBOE
MIOBEJICHUE B WHIAWBUIYAJIbHOM KU3HEACITEIBHOCTH IO CBOEMY YCMOTPEHHIO,
MCKJIFOYAIOIIEW BMEIIATENIBCTBO B JIMYHYIO KU3Hb CO CTOPOHBI APYIUX JIUL, KpOME

CJIy4aeB, MPSIMO MPETyCMOTPEHHBIX 3aKOHOM.





16

I'JIABA 2. SAIIUTA T'PAXKKJAHCKUX ITPAB )KU3HU U 3I0POBbSA
OCYKJIEHHBIX B YCJIOBHUSX YTOJIOBHO-UCHOJHUTEJBbHON
CUCTEMBI
2.1. O0 obecnieyeHUM 3aKOHHOCTH U COOJIIO€HUM NPAB OCYKIEHHBIX B

yFOJIOBHO'I/ICHOJIHI/ITeJIbHOﬁ CHUCTEME

B coBpeMmeHHBIX yCIIOBHUSX pehOPMHUPOBAHHS YTOJOBHO-UCIOIHATEIHLHON
NOJIMTUKU P® BakHEHIIyI0 poiib uUrpaeT mpodsiaema oOecredeHus 3aKOHHOCTH U
COOJIIOJICHUS TPaB OCYXKJICHHBIX B YTOJOBHO-UCIIOJIHUTENIBbHON cucteme. Jlumas
YeJoBeKa CBOOObI, TOCYAapCTBO BO3JaraeT Ha cedsi 00S3aHHOCTU MO CO3JaHUIO
HAJUICKANUX YCIOBUU COJEpKaHMS W pealu3alldd TMpaB  OCYXKICHHBIX,
cOOJII0IEHNIO TPEOOBAaHUM 3aKOHHOCTH, OXPAHE €ro XKU3HU U 3710poBbs. Hepeako B
UCIIPABUTEIBHBIX  YUPSKICHHUSAX  OCYXICHHBIMH  COBEPIIAIOTCS  JCSHUS,
HaIlpaBJICHHbIC HA HAPYIICHUE TIPABUJI BHYTPEHHETO PACIOPsIKa U PEKUMa, B TOM
YHClie MPECTYIUICHHSI, KOTOPhIE B HEKOTOPBIX CIydasx MEepepacTaroT B MacCOBBIC
becopsaaku'®. B TO ke BpeMs Ha [PaKTUKE COTPYJHUKHM YTOJOBHO-
UCIIOJIHUTENILHON ~ CHCTEMBbl ~ HEPEAKO  COBEPIIAIOT  Pa3IMYHOTO  poja
MIPOTHUBOIIPABHEIE JIesTHUs (HApUMEp, TODKHOCTHBIE, KOPPYIIIMOHHBIC U T.IN.), B
TOM 4YHUCJI€ B OTHOIICHUH OCYXKJIEHHBIX (TBITKH, HACWIHE, KECTOKOE,
OecyesIoOBEeUHOe, YHIKAIOIIEe JOCTOMHCTBO oOpatieHue u T.1.). [loaTomy Bompoc
00 obecrieyeHMM 3aKOHHOCTH M OXpaHa >XKU3HU M 3/I0pPOBbsl OCYXKIEHHBIX B
YTOJOBHO-UCIIOTHUTENILHOW ~ CHUCTEME  SBJISIETCS  KPAaeyrojJbHBIM  KaMHEM
COBPEMEHHOW  POCCUMCKOM  YrOJIOBHO-HCTIOJIHUTEJIBHOM  TOJUTHKH,  0Oe€3
peanu3anuu KOToporo (HaKTHYECKH HEBO3MOXKHBI A((PEeKTUBHAS AESITEIBHOCTH
YTOJIOBHO-UCIIOTHUTEIILHON CUCTEMBI U IOCTHXKCHHE 11eJIeH HaKa3aHUS.

[Tonaraem, yto mpoOnema oOecreyeHUs 3aKOHHOCTH M OXpaHa >KU3HHU U
3I0POBbSI  OCYXKJIGHHBIX B  YTOJOBHO-WCIIOJHHUTEIILHOW  CHCTEME  JIOJDKHA

3aKOHOATCIIbHO PCAJIM30BbIBATLCA 110 CICAYIOIIMM OCHOBHBIM ACIICKTAM:

14 Bpmumantos, A.B. YTosoBHO-HCIIONHUTENBHOE TIpaBo Poccuiickoit Menepaumn. — M. : Tlpocmekr,
2013. - C. 212-213.
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1) uckiIroYeHne BO3MOXKHOCTH HE3aKOHHOTO BO3JICHCTBHS Ha OCYXICHHBIX,
oOecrieueHne JUCIUIUIMHBI W TOPSAKA, TMPEAOTBpPANIEHUE W  PACKPBITHE
NPECTYIUICHUH W WHBIX TPABOHAPYIICHHA JTHCKPEIUTHPYIOIIUMHU YTOJIOBHO-
UCIIOJIHUTEIIbHYI0 CHUCTEMY IPOTHBO3AaKOHHBIMH CIIOCOOAaMH U METOJaMH.
BaxxHbIM 11aromMm B O9TOM HAmNpaBICHWHM SBIACTCS OTKa3 OT MPAKTHKH
JEICTUPOBAHUS  OTJCIBHBIM OCY)KJICHHBIM W HMX TIpylnaM KOHTPOJbHBIX
MTOJTHOMOYHIA B OTHOIIIEHUH JAPYTHX OCYKICHHBIX UCIIPABUTEIBHBIX YUIPEKICHUHN B
BUJIC «CEKIIMH 3aKOHHOCTH W TPABOMOPSIKA», ACITEIBHOCTh KOTOPBIX HEPEIKO
HapyIIaeT MpaBa OCYKJICHHBIX, MPOBOIUPYET Pa3INYHbIe KOH(MIUKTHI U MaCCOBBIE
MIPOTECTHI B YTOJIOBHO-UCTIOJHUTEILHON CHCTEME;

3) MOMCK HOBBIX (OPM M METOJIOB MCIPABUTEILHOTO BO3JCHCTBUS HA
OCYXJCHHBIX, YTO TpeOyeT 3aKpelyieHus B  YrOJOBHO-HUCIOJIHUTEILHOM
3aKOHOJIATEIBCTBE HAPSAY C BOCIMTATEILHO-TIPABOBON pabOTON C OCYKICHHBIMU
COILIMAJIBHOM, TICUXOJIOTO-TIEAaroruueckoi, HpaBCTBEHHO-3TUYECKOM, TyXOBHOH, a
TaK)K€ MaTPUOTHYECCKOW pabOTHl B KAa4eCTBE OCHOBHBIX CPEJCTB WCIPABICHUS U
pecoIanu3auu OCyKACHHBIX;

4) MOTOJIHEHHE CUCTEMBI MEpP TMOOIIPEHU, MPUMEHSIEMBIX K OCYXICHHBIM,
WHBIMU JICHCTBEHHBIMH MOTHBAIMSAMHA (CTUMYyJIaMH) K MPaBOIOCITYIITHOMY
MOBEJCHUIO, BJCKYIIEMY UW3MEHEHHE peXuMa ¢ BHJAA HCIPABUTEIHLHOTO
YApEXKACHUS, YCIIOBHO-IOCPOUYHOE OCBOOOXKICHUE MM 3aMEHY HEOTOBITOW YacTh
Haka3aHUs OoJjiee MATKUM BHJIOM HakKa3aHUsS, a TaK)Ke OOHOBJIICHHE MEXaHHW3MOB
YCIIOBHO-JIOCPOYHOTO OCBOOOK/ICHHS, 3aMEHBI HEOTOBITOM YaCTH HaKa3aHHs OoJiee
MSATKHM BUJIOM HaKa3aHUS,

5) HOpPMaTUBHO-TIpaBOBasi pa3pabOTKa WHBIX JUCIHUIUIMHAPHBIX MeEp
BO3JICUCTBHSI 3a HE3HAUMUTENbHBIC TIPABOHAPYIICHHWS B BUJE 3alpeToB Ha
COBEPIIICHNWE OMpECICHHBIX JCHCTBUN (HampuMep, 3ampeT Ha Yy4YacTHEe B
KyJIbTYPHBIX MEPOTIPUSITHSIX U T.11.);

6) xKoMIuleKkcHasi pa3paboTka Mep MO MPEayNPEeKACHUI0 MPECTYIUICHUNH M

MHBIX NPABOHAPYIIEHUH (B TOM YUCIE UHANBUAYATbHBIX MPOPUIAKTUYECKUX MEp)





18

B MECTax JIMIIEHUS CBOOOJbI, a TaKXK€ YCUJIEHHE OTBETCTBEHHOCTH 3JIOCTHBIX
HapyIIUTENeH pekxruMa OTOBIBAHUS HAKa3aHMUS;

/) MakcuMaJbHOE€ TPHUBEACHUE B COOTBETCTBUE C MEXIYHAPOIHBIMU
CTaHJapTaMU  MaTepUaJbHO-OBITOBBIX  YCIIOBUM  COJEp)KaHMS, CaHUTapHO-
TUTHCHUYECCKUX TpeOOBaHWM, TNHTAaHUS W  MEAUIIMHCKOTO  OOCITY)KHBaHUS
OCYXJICHHBIX (OCOOCHHO CTPaJalolIMX COLMAIBHO 3HAYMMBIMHU 3a00JIEBAaHUSIMHU),
YTO 0JJAaTOTBOPHO OTPA3UTCS HA COCTOSTHUH (PU3MUECKOTO 370POBBS OCYKIECHHBIX U
MO3BOJIUT CHU3UTHh KOJIMUYECTBO OOpamieHuid rpaxnaan Poccuiickoit denepaiuu B
EBponelickuii cyq nmo mnpaBaM uyenoBeka. [losmaraeM, 4yTo B UENSAX MOBBIIIEHUS
KaueCcTBa MEAUIIMHCKOTO OOCTY>KUBAHUS OCYXKJICHHBIX M COOJIOJICHUSI UX MpaB B
TOM 00JIACTH MEAMIIMHCKYIO CIIy)O0Yy YrOJIOBHO-HCIIOJTHUTEIBHON CHUCTEMbI
CIIEAYET IEpEeBECTH B ToAUMHEeHnEe MuH3apascoupassutus PO;

8) pa3BuTHE CUCTEMBI o0111ero oOpa3oBaHusl, Ha4yaJbHOIO
npodeccHoHaNbHOTO  O0pa3oBaHus W NPOGECCHOHANBHOW  TMOJTOTOBKH
OCYKJICHHBIX (B TOM YHUCJIE C YYETOM COCTOSIHUSI PETHMOHAJIbHBIX PBIHKOB TPY/a,
YTO CO3JaCT TapaHTUU TPYIOYCTPOUCTBA OCYKJIEHHBIX IOCJIE OCBOOOXKIEHUS W3
MECT JIMIIECHUSI CBOOO/IbI), ONTHUMH3AIIAS CUCTEMBI OILIATHI TPyJa OCY>KIEHHBIX B
[EJISX TOBBIIMICHUS BO3MOXHOCTEH KOMIICHCAIIMU YyliepOa MOTEPHEeBIIUM OT
MPECTYIUIEHUH M TOCYJapCTBY, a TaKXKe CTUMYJIUPOBAHUE OCYKICHHBIX K
pecoumanu3anuy yepes TPy,

9) co3manue yCmoBUH IS TMOTYUYEHUS OCYXKISHHBIMU CPEIHETO W BBICIIETO
npo¢heCCHOHAILHOTO0 00pa30BaHus MYTEM 3a0YHOTO U IUCTAHIIMOHHOTO O0yUCHMS,
MPUMEHEHUS CTICHUAIIBHBIX METOJUK O0yUYCHUS;

10) pacmmpenue TpaB U JBIOT OCYXKJICHHBIX M CO3JaHHE MEXaHW3Ma
oOecrieueHusT WX TMPaB MU 3aKOHHBIX WHTEPECOB, B YACTHOCTH OCYXKIEHHBIX,
HaxXOJSIIMXCS Ha OOJIETYEHHBIX YCJIOBUAX, B TIOpbMax oOIIEro pexuMma,
MPEIOCTABJIEHUE UM IIpaBa IMOJb30BaHusl IHTEpHETOM, 3JIEKTPOHHOW MOYTOW MOJ
KOHTPOJIEM aAMUAHUCTPALINKU YUPEKACHUS, BO3MOXHOCTEM 1St
BUJICOKOH(EPEHIIUM ¢ POJAHBIMU U OJU3KUMH U T.I. 3aMETUM, YTO B TO K€ BpeMs

AIMUHUCTpalUA YUIPCKACHUS NOJKHA IIPUMCHATDL K OCYIKJACHHBIM, ITPOABJIIFOIIUM
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HEraTUBHOE MOBEJECHUE, HAPYLIEHUE PEKUMA, TPONAraHJANPOBAHUE U MOIJIEPKKY
"BOPOBCKHUX TpaguUuUi", MOACTPEKATENbCTBO OCYKIEHHBIX K CONPOTUBIICHUIO
aAMUHUCTPALINM YUPEKICHUS, NCIIOJHSIOMET0 HAKa3aHUs, Y)KECTOUCHHUE YCIOBUN
COZIEp’KaHMsI M XOJATANCTBOBATH NEPE CYIOM O IEPEBOJEC UX B YUPEKICHHE
0oJiee CTPOToro BUA;

11) nossiienue >¢ddextuBHOCTH B3aumozeiicTBus mexay ®CUH u MBJ]
Poccuu, a Taxxe IpyruMu MpaBoOOXpaHUTEIbHBIMUA OpTraHaMU;

12) ycumeHue KOHTPOJSI W HaI30pa 3a JACATEIBHOCTBIO YTOJOBHO-
UCIIOJIHUTENLHON CHCTeMBbl (KOHTPOJb OPraHOB TOCYJapCTBEHHOW BIJIACTU U
MECTHOTO CaMOYMPABICHHS, BEJOMCTBEHHBIM KOHTpPOJb, CYIE€OHBII KOHTpPOJIb,
OOIIECTBEHHBIN KOHTPOJIb, MPOKYPOPCKUN HA/30p, KOHTPOJb YHOJIHOMOYEHHBIX
[0 IpaBaM 4YeJIOBEKa, KOHTPOJb CO CTOPOHBI CPEICTB MacCcOBOM HH(popMaluu,
MEXIYHAPOIHBIA KOHTPOJIb).

HeoOxoaumMo oTMETUTH, YTO TpeOYyeT NOMOJHUTENbHOM pa3pabOTKH TaKkKe
BOIIPOC O MPABOBOM CTaTyCe OCYXIEHHOrO K JIMIIEHUIO CBOOOJBI, MpaBa M
O0S3aHHOCTH ~ KOTOPOTO  PETJaMEHTUPYIOTCSI  YTOJIOBHO-HCIIOIHUTEIbHBIM
kozekcoM Poccuiickoit @enepanunu. [lonaraem, 4To ykazaHHbIN ITOAXO0] HE PELIACT
B TIOJIHOM Mepe Ha3BaHHOW MpoOJIeMbl, TAK KaK BCE JPYrUe MPaBOOTHOLIEHUS,
BO3HMKAIONIME B TIPOIIECCE MCIOJNHEHWS ¢ OTObIBAaHWS HaKa3aHWs, He
KOHKPETU3UPOBAHBI M HE BKJIIOYEHbI B «CHCTEMY» MpPaBOBOro craryca. B
HACTOSIIIEE BpEMsI CYIIECTBYET HEOOXOAUMOCTh HE TOJBKO KOMIUIEKCHOTO
3aKOHOAATEIBHOTO 3aKPEIUICHUSI U Pa3BUTHUS MPABOBOIO CTATyca OCYXIEHHOIO B
OTIEJIBHOM 3aKOHE, HO M pPEHIEHHs BOIpPOCa O KOHCTUTYLMOHHOM CTaTyce
OCYXKJEHHOro Kak rpaxnanuHa Poccuiickorn ®enepamuu. B cBA3n ¢ 3TuMm
3aMETHM, YTO KOHCTUTYIIMH psfa 3apyOexHbIX cTpaH (Hampumep, bonrapuwm,
Opannuu, Utanuu, Ucnanuu U T.1.) coaepkat oOIue TMOJOXKEHHUS O CTaTyce

OCYKJICHHBIX.
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2.2 IIpaBo OCY:KIEHHBIX HA JTUYHYIO 0€30MACHOCTH B YCJIOBUSX JIUIIEHUSI

CB000/IBI

B nHayke Oe3omacHOCTh JINYHOCTM paccMaTpuBaeTcsi B paMkax Ooiiee
IIMPOKOM KAaTeroOpuu JIMYHBIX TMpaB M CBOOOJ rpaxkaaH. B 3apyOexxHbIx
KOHLENIMIAX JaHHasg KaTeropus TPAAULMOHHO H300pa)kaeTcs Kak BaKHEWIIas
rpyIma npaB 4YeJOBEKa, Ha3HAYEHUE KOTOPBIX COCTOUT B OOECHEYEHUH CBOOOBI
WHJVBHUAA OT IPOU3BOJIBHOTO BMEIIATENBCTBA CO CTOPOHBI I'OCYJIApCTBa U €T0
OpraHoB, B OXpaHe JUYHON cdepsl nHAUBMAAY. B CBOE BpeMs €IIé aHIIUICKUIA
bwute o mpaBax 1689 roma, amepukanckas Jlexmapanus He3zaBucumoctu 1776
roga, (panmysckas Jlexnapanus mHpaB 4YeloBeka U rpaxaaHuHa 1789 rona
3aKpEeNuIM MOJIOKEHUSI O TOM, YTO JIMYHAsi O€30MacHOCTb, Hapsly cO CBOOOIOH,
COOCTBEHHOCTBIO M COMNPOTUBIECHUEM YIHETEHUIO, SIBISETCA HEOTHEMIIEMBIM,
€CTECTBEHHBIM IIPaBOM 4esioBeka’®,

B oreuyecTBEHHON MpPaBOBOl MBICIHA O€30MACHOCTh JUYHOCTU B CHCTEME
opaB M CBOOOJ TpaxkJaHWHA CBOE 3aKpeIUICHHWE Halljla B KOHCTUTYIIMOHHBIX
HOpMax.

Koncturynusi Poccuniickoit @enepanuy npoBO3rilacuia, YTO YEIOBEK, €ro
npaBa U CBOOOABI SIBIAIOTCS BbICHIEW LeHHOCThIO. IIpusHanue, coOnroaeHue u
3allldTa NpaB W CBOOOJA YeEJIOBEKAa W TpakJIaHMHA SIBISETCS OOS3aHHOCTBIO
rocynapctea. B Poccuiickonn ®enepaunn TapaHTUPYETCs TOCYIapCTBEHHAs
3alqUTa MpaB M CBOOOJ deloBeKa W TIpaxaaHuHa. [IpaBo ke Ha JHMYHYIO
0€30MacHOCTh OTHOCHUTCS K YHCITy OCHOBHBIX IPaB YEJIOBEKA U IpaXKJIaHUHA.

Konkpernszanusa  JaHHBIX ~ HOPM  OPOMCXOOUT B OTPaACIECBOM
3aKOHOAATEIBbCTBE.

3akperuiss B cT. 13 YUK P® npaBo ocyXIEHHBIX HA JTMYHYIO O€30MacHOCTb,

3dKOHOOATCJIb paCCMATPUBACT CIro ropasao mupe, 4€M TOJIbKO IIPpAaBO HA KU3Hb U

15 Amnnpeesa, JI.A. YrosoBHOE M yrojgoBHO-HCIOJHHUTENLHOE TPaBO, KPUMHUHOJIOTHS: TEOPETUYECKHE U
npakTHdeckue acrekTsl. - HoBocubupek: Cu6AK, 2013. — C. 85.

16 BpumantoB, A.B. YrosmosHo-ucnonuurensHoe mnpaBo Poccuiickoit ®enepanmn. — M. : Ilpocmekr,
2013. - C. 220.
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310poBbe. JleneHue Ha KOHCTUTYLIMOHHOE M OTpacieBO€ 3aKOHOAATEIbCTBO
00yCIIOBJIEHO OCOOBIM COITMANBHBIM COJEpPKAHHUEM KOHCTUTYLIIMOHHBIX TpaB H
CB00O/I, HAMBBICIIUM YPOBHEM UX HOPUAUYECKOr0 0(OPMIICHUS, MECTOM H POJIbIO
10 OTHOLIEHUIO K APYyruM mpasaM. [IoTpeOHOCTh B U3YUEHUH KAaTETOPHUH <«JIMYHOM
0e30MacHOCTH» B HAYKE YrOJIOBHO-HCIIOJIHUTENIBHOIO MpaBa BO3HHUKJIA B CBSI3U C
IIEPEXOIOM HAlIel CTPaHbl Ha JEMOKPATUYECKUM ITyTh Pa3BUTHsA '

B ompenenenun TOro, 4TO NPEACTaBISIET COOOW JH4YHAs O€30MacHOCTh
OCYXJEHHBIX, HE HaOmopaercs enuHoaymus. OIHMM W3 MEPBBIX MpoOIEMY
0€30M1aCHOCTH OTEUECTBEHHOW MEHUTEHIIMAPHON cHCTEeMbl Hayan pa3padaThiBaTh
npodeccop A. I'. IleperymoB, KOTOpBIM NpemioxKuUa Toja OE30MaCHOCTHIO B
WCIIPABUTENBHBIX YUPEKACHUAX MOHUMATh CUCTEMY OTHOIICHUN U IOPUANYECKHUX
HOpPM, pEryJUpPYIOUIMX ST OTHOILEHHUS, IO OOECIEYEHUI0 CIOKOWCTBUS,
HEITPUKOCHOBEHHOCTH HW3HU W 3J0pPOBbS COTPYIHHUKOB, OCYKIEHHBIX, HHBIX
IpaXK/1aH, MPUYACTHBIX K JEATEIbHOCTU JIaHHBIX YUPEKICHHUI, UX HOPMaJIbHOTO
TpyJa M OTAbIXa, a TaKK€ HOPMAJIbHOrO (PYHKIMOHUPOBAHUS HCIPABUTEIBHBIX
YUPEXKACHUHN B LIEJIOM U €r0 NOAPA3IEICHUN B YACTHOCTH.

Heckonbko wuHOe MHeHue Bbickazanm M. A. I'pomoB, paccmaTtpuBas
0e30MacHOCTh B HCIPABUTEIBHOM YUYPEXICHUU KaK COCTOSHUE 3allUIIEHHOCTH
COTPYIHHUKOB, OCYXIEHHBIX, MHBIX JIML, a TaKXe YUYPEXKICHHS B LEJIOM OT
BO3MOYHBIX YTPO3 U OMACHBIX MOCATATENbCTB.

B cBoém puccepranmonHom uccienoBanuu B.A. CaBueHko 0€30MacHOCTH
JUYHOCTU ONpPENEW KaK CO3/1aBa€MO€ M rapaHTUPOBAHHOE FOCYJAapCTBOM 4YEpe3
HOPMBI OOBEKTHUBHOTO IpaBa TaKO€ MOJOKEHHUE JIMYHOCTH B OOIIECTBE, MPHU
KOTOPOM CYIIECTBYET BO3MOXHOCTh HEHAPYLIEHHOTO ITOJIb30BAaHUS IMpaBaMu M
cB00O/IaMH, a TaKXkKe JIOCTUTaeTCsl COCTOSIHUE 3aIMIIEHHOCTH JKU3HEHHO BaXKHBIX

HHTCPCCOB  JIMYHOCTHU oT BO3MOXXHOTI'O IMPUYNHCHUAA Bpcaa, a TaKXcC

17 AnronsH, E.A. YronosHo-ucnonuurensHoe npaso. — M. : KOHUTU: 3akon n npaso, 2013. — C. 111.
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NpeloTBpaIleHUe ONAacCHOCTH U yrpo3, BO3HUKAWOIIMX B J0O0OH cdepe
OOIECTBEHHOM XKu3HU S,

[IpeacraBnsieTcsi, 4TO Takue TMOAXOAbl K OE30MACHOCTH JMYHOCTU B
YCIIOBUSIX JIMIICHHS CBOOOABI HA TEPBBIM IJIaH BBIIBUTAIOT HaubOosee Ba)KHbIC
UHTEpECHl 4YelloBeKa. VX yIOBIETBOpPEHHE OOECHEYMBAET CYLIECTBOBAHUE U
BO3MO>KHOCTH MPOrPECCUBHOTO Pa3BUTHS JIMYHOCTU. BmecTe ¢ TeM, B yCIOBUAX
COBPEMEHHOW CTpaTeruu 0€30MaCHOCTH MPEJICTABISAECTCS HE COBCEM IMPABUIIbHBIM
paccMaTpuBaTh HMHTEPECHl JIMYHOCTH Yepe3 IMpPU3MYy JKM3HEHHO BAXKHBIX W
BTOPOCTENIEHHBIX. Takol IMOAXO0J HE OTBEYAET AEMOKPATUYECKOM uaeosoruu. B
sToit cBsaA3u B. H. YopHblil cipaBeaJIuBO OTMEYAET, YTO KaTeropus «0e30MacHOCTh
JUYHOCTH OCYXAEHHOIO» SBJIAETCA KOMIUIEKCHOM TapaHTHUEH, IO3BOJIAIOLIEH
OCYXJIEHHOMY pe€aJl30BaTh CBOM IpaBa, CBOOOJBI M 3aKOHHBIE HHTEPECHl B
YCIIOBUSIX JIMIIEHUS] CBOOOBI.

[IpaBo Ha JMYHYIO O€30MACHOCTh OCYXKAEHHBIX MPU HCIOJIHEHUU
VTOJOBHBIX HAaKa3aHWW B BUJIE JHIIEHHUS CBOOOJBI HAa COBPEMEHHOM 3Tarie
OpEJCTaBIsIeTCsl KaK MX €CTECTBEHHOE, 0a3ucHOEe IMpaBoO, TapaHTHUPYEMOe
MEXIYHAapOJAHBIM U  POCCHUHCKHM  3aKOHOJATENIbCTBOM,  OOECIeunBarolee
OTCYTCTBHE OIIACHOCTEN U UX MPOTPECCUBHOE Pa3BUTHE, IYTEM peaju3alluy Ipas,
CBOOO/T M 3aKOHHBIX HHTEPECOB.

[IpakTuka WCNOJHEHMsS  YrOJIOBHBIX HAKAa3aHWW  IIOKA3bIBAET, 4YTO
COTPYIHHUKHU YTOJOBHO-UCIIOJIHUTEIbHON CUCTEMBI TPAKTYIOT CYOBEKTUBHOE MTPABO
OCYXIEHHBIX HA JIMYHYIO 0€30MacHOCTh, KaK MAKCUMAJIBHO JOMYCTUMBIN YPOBEHb
oOecreyeHus: UX *U3HU U 3J0pPOBbs. 3a4acTyl0 B MECTax JIMILIEHHUS CBOOOJbI MO-
IIPEKHEMY BHE IIOJIA 3PEHMS IEPCOHANA OCTAKOTCS YIPO3bl ICUXUYECKOTO U
CEKCyaJIbHOTO HACHIINS, PABO HA yBaKeHHE (PU3HUECKOM, TyXOBHON U MOPATHLHOM
HEMPUKOCHOBEHHOCTH, NMPEHEOPEKEHNE OCHOBHBIMU MOTPEOHOCTSIMH JIMYHOCTH.
[IpencraBisieTcs, 4TO MOAOOHOE TIOJNOKEHUE JIeT HE OTBEYAeT peallusiM

CErOAHSAIIHETO IHS YU MPOUCXOSIIMM MPOLIECCaM pealbHON JIEUCTBUTEILHOCTH B

18 Casuenko, B.A. YronoBHo-ucnonHurensHoe npaBo Poccuiickoit @enepaunu. - HoBopoccuiick: «I oc.
MopcKko# yH-T uM. agmupana ®.@.Ymakosay, 2013. — C. 34.
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oOlIecTBe B 1E€JIOM U TEHUTEHIMapHOoM cdepe B uacTHocTu. Haspena
HEOOXOIMMOCTh TIepexoja Ha 00Jiee BBICOKYIO CTyINeHb pa3BuTusa. CleacTBueM
ATOTO JOJDKHO OBITh M3MEHEHHUE COJEpKaHMs IMpaBa Ha JMYHYIO O0€30MacCHOCTh
OCYXJIEHHBIX U €r0 IpeJicTaBieHre B 6oiiee pazputoit hopme. Ilpu TakoMm moaxosje
TpaXJIaHe TOJDKHBI OBITh TIOJHOCTBIO 3aIMINCHBI OT Pa3IUYHOTO BHIA YTPO3,
o0nazaTh BO3MOKHOCTBIO TOJIHOIIEHHOTO PAa3BUTUS B YCIOBUAX JIMIICHHS
cBoGoIBI Y,

JlanpHelieMy yKpeIUIeHHI0 O€30MacCHOCTH JIMYHOCTU B paccMaTpUBaEMOU
chepe Oyner CITOCOOCTBOBATH COBEPIIICHCTBOBAHHUE JEeUCTBYIOIIETO
3aKOHOAATENBCTBA M co37aHue 3P(HEKTUBHOTO MEXaHHU3Ma €ro IMPUMEHEHUSI.
Kopuu Oe33ammutHocT audHOCTH B Poccuiickoit ®enepaniui B 1IEJIOM U B
YCIIOBUSIX JIUIIEHUS CBOOOJBI B YACTHOCTH JIEKAT B pyclie OOIIEro Kpu3uca
POCCUHCKOTO O0IIECTBa, MPEOIOJIECHUE KOTOPOTO, BEPOATHO, 3alUMET OnmxKaliime
JECATUICTHSL.

VYkazaHHble 00CTOSATENBCTBA TPEOYIOT IMOMCKA HOBBIX MMOAXOAOB K
pPa3peLICHUIO0 HAa3pEBIINX MPOTUBOPEUYUN B YTOJIOBHO-UCIOIHUTEIBHON MOJIUTUKE
Poccuu B obnactu oOecrieueHus mpaBa Ha JIMUYHYIO O€30MAaCHOCTh OCYXKAEHHBIX K

JINIIEHUIO CBOOO/IBI.

19 3ybapes, C.M. YronoBHo-ucnosHuTeNnsHoe mpaso. — M. : FOpaiir, 2013. — C. 212.
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3AK/IIOYEHUE

Kun3Hp M 300pOBBE ABISAIOTCS BAXHEHIIMMM LIECHHOCTSMH, B CBSI3H C 4YEM,
HYKIAI0TCsl B 0COO0M MPaBOBOM OXpaHe.

IIpaBo Ha KM3HB SBIIIETCA OCHOBHBIM M HEOTHEMJIEMBIM IIPABOM KayKJIOT'O
yejnoBeka. OJTO (yHIAaMEHTalbHOE IIPaBO, KOTOPOE MPEACTaBIIET COOOM
aOCOJIIOTHYIO LIEHHOCTh, BCE€ MHBIE MpPaBa MEPECTAIOT UMETh 3HAYECHHUE B Cllydae
rubenu yenoBeka. [IpoBeneHue KoMIUIEKCa OXPAHUTEIBHBIX M 3aIUTUTEIBHBIX
MEp CO CTOPOHBI T'OCyJapcTBa B OTHOIICHHWM Ka)KJOTo Juua, OeccriopHo, Oyner
CIIOCOOCTBOBaTh CO3JAaHUI0 W TOAJEPKAHMIO O€30MacHBIX COLHUAIBHON H
IPUPOJTHON cpeibl OOUTaHMsI, YCIIOBUH )KU3HENEATEIbHOCTH.

ObecrnieueHue npaBa Ha XKU3Hb TECHEHIIMM 00pa3oM CBSI3aHO C OJHUM U3
BAKHEMIIMX W TNpoBO3riameHHblx B KoHcTuTynmuum P® sneMeHTOM IpaBOBOIO
cTaTyca Ipa)<JaH — IIPaBOM Ha OXpaHy 3[0pPOBbs, IOJ KOTOPHIM ITOHUMAETCS HE
TOJIBKO OTCYTCTBHE O0JIe3HEN M (PU3NYECKUX NEPEKTOB, HO U COCTOSTHUE TOJIHOTO
($u3NYECKOT0, TyXOBHOTO U COLIMATIBHOTO OJIaronoy4ust rpakiaH.

B Hacrtosmiee BpeMs co3gaHa IpoYHas ~ 3aKOHOJaTenbHas  0asa,
perIaMEHTUPYIOIIAsl OXpPaHy JKU3HU W 3J0POBbS OCYKICHHBIX K YIOJIOBHBIM
HAKa3aHUsIM, HO JI0 COBEPILIEHCTBA OHA JAJIEKA.

B ucnpaBUTENbHBIX YYPEKICHUSAX IIMPOKO MCHOJB3YEeTCS TAaKOW BUJA
HaJ30pa Kak oOecrneueHre JINYHOM 0€301aCHOCTH SIBJISIOIIHUECS OJHUM U3 CPEJICTB
3alIUTHI KU3HU U 370POBbsSl OCYXkAEHHbIX. O0ecneueHrne 0€30MacHOCTH KU3HU U
3I0POBbS OCYXKIEHHBIX — KOMIUIEKCHBI MHCTUTYT, COCTOSIIIIUN U3 COBOKYITHOCTH
JNEUCTBUNA  JOJDKHOCTHBIX  JIML, OCHOBAHHBIX HAa HOpPMax  yroOJOBHO-
IIPOLIECCYAIBHOTO, OIIEPATUBHO-PO3BICKHOTO " BEJIOMCTBEHHOI'O
3aKOHOJATEIbCTBA, BKIIOYAIOUIMN B ce0sl MPaBOBbIE W OPraHU3ALMOHHBIE MEPbI
0e30mMacHOCTH  OCYXJCHHBIX,  BOBJICKaeMbIX B  cdepy  yroJoBHOTO
CyJIONIPOM3BOJICTBA B KauecTBe MOTEPHEBLINX, CBUAETENICH, OOBUHSEMBIX H
MOAO3PEBAEMBIX MPHU PACCIENOBAHUM MPECTYIUICHHWM B TEHUTEHIIMAPHBIX

YUPCIKIACHUAX).
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B HacTosiniee BpeMsi B UCIPABUTENIBHBIX YUPEXKACHUSIX COAEPXUTCS 289,8 ThIC.
OCY>KJICHHBIX, SIBJISIFOIIMXCS MHBAJINIaMHU, HETPYAOCIOCOOHBIMU UIIM OTPAHUYECHHO
TPYJIOCIIOCOOHBIMH, B TOM YHUCJIE:

24,5 toic. uaBanuoB I, I u III rpynmns;

20,4 TeICc. HaxoAsAmMXCs Ha nedenuu B JIITY;

76,1 ThIC. OONBHBIX ICUXMUYECKUMU PACCTPOICTBAMU;

47,4 TpIC. OONBPHBIX aKTUBHOM (PopMOU TyOepKyIe3a;

43,8 ThIC. OONBHBIX HAPKOMAHUEIH;

39,6 teic. BUY unduimpoBaHHbIX;

38,0 ThIC. XPOHUYECKUX aJIKOTOJIUKOB.

[IpaBa Ha oxpaHy 3J0pOBbS U MEIUIHUHCKYIO MOMOIIb, KAK U IpaBO Ha
KU3Hb, SIBIISIOTCS HEOTHEMJIEMBIMU TpaBaMH KaXJOro uYejoBeka. 3abora o
3I0pOBbE HAIMM JIOJDKHA OBITh  KIIOYEBBIM  HAIPaBICHUEM  COLMAIBHO-
HKOHOMHUYECKOM MOJUTUKH FOCYAapCTBa.

Cornacio cr. 41 Konctutynmun P® '"megunmHckasg mnoMonis — B...
YUpPEXKACHUSIX 3PaBOOXPAHECHUS] OKA3bIBACTCS TpakJaHaM OECIUIATHO 3a CyeT
CPEICTB  COOTBETCTBYIOIErO  OIOJDKETa,  CTPAaxOBBIX  B3HOCOB,  JIPYI'HX
noctyminenuid. B Poccuiickoit ®@enepauuu QuHaHcupyrotcs (deaepaibHble
MpOTrpaMMbl OXPaHbl U YKPEIUICHHS 3J0POBbsl HACEIEHUS, TPUHUMAIOTCA MEPHI 10
Pa3BUTHIO roCy1apCTBEHHOM, MYHHUIUITAIBHOM, YaCTHOU CHUCTEM
3/IpaBOOXPAHEHUs, MOOLIPSETCS NEATEIbHOCTb, CHOCOOCTBYIOLIAS YKPEIJIEHUIO
3JI0pOBBS YEJIOBEKA, Pa3BUTHIO (PU3NUECKON KYJIbTYPBI U CIIOPTA, IKOJIOTUYECKOMY
Y CAHUTAPHO-IMUIEMHUOJIOTHYECKOMY 0JIaronory4duto”.

[IpaBo 4emoBeKa Ha OXpaHy 3J0pPOBbS pEATU3YETCS B BO3MOXKHOCTH
YIOBJETBOPEHUS] COIMATIbHO-3KOHOMHUYECKUX M JIMYHBIX MOTpeOHOCTEH W
WHTEPECOB YEJIOBEKA B YACTH BOCHPHUATUSA UM NMPOPUIAKTUYECKUX MEPONPUSTUI
0 OXpaHe 3/I0POBbS U, OCOOCHHO, B YaCTHU HEMOCPEIACTBEHHOI'O BOCCTAaHOBJICHUS
HapYILIEHHOTO 3J0pOBbs. [ OCyIapCTBEHHbIE W MYHULMUIAIBHBIE YUPEKIACHUSI
3/[paBOOXpaHEeHUs 00s3aHbl MTPUHUMATH BCE BO3MOKHBIE MEPHI, HAIIpaBJICHHbIE HA

OXpaHy 3J0POBbA J000T0 YCJIOBCKA, I'AC Obl OH HM HaxoauJICiA, 3alluiass TCM
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caMblM OOHIECTBO B 1EeJOM. [IpUMEHUTENBHO K OCYXKIEHHBIM, JIMIIEHHBIM
CBOOO/IBI, TaHHASI 00A3aHHOCTh FOCYAApCTBa MOKET PEAIM30BBIBATHCS B CO3AAHUU
YCIIOBUM, 00€CTIEUMBAIONINX MOAJIEPKAHUE UX 3JI0pPOBbSl C HaYaJIbHOTO MOMEHTA
U30JISIUMU OT o01IecTBa (BO BpeMsl CIEICTBUS), B EepUo OTObIBaHUS HaKa3aHUs B
BUJIC€ JIMIIEHUS CBOOOJBI M Kakoe-TO BpEMS IIOCIE€ OCBOOOXKIEHHS U3
UCIIPABUTENBHOTO YUPEKICHUS.

Munroct P® coBmecTtHO ¢ Mun3zapasconpas3sutus PO npoBogsaT KOMIUIEKC
MEPOMPHUIATHIA IO OXpaHe 30POBbA JIUILI, JUIIEHHBIX cBOOOJB. OTMETUM, YTO 3a
NOCIEAHUE TOAbl OIO/PKeTHOE (PMHAHCUPOBAHUE YTOJIOBHO-HCIIOIHUTEIBHON
CUCTEMBbl BO3pPOCJIIO B 4YeThIpe paza; Oosiee HOPEKTUBHO peaTu3yroTCs
HaIlpaBJICHHbIE HA YJIYYIIEHUE 30POBbS OCYKJIECHHBIX M IOJICIECICTBEHHBIX
denepasbHbIE 1IeeBbIE MPOTPAMMBbI, 3HAYUTEIFHOE BHUMAHUE B KOTOPBIX YIEJIECHO
IPOPHIAKTUYECKUM U CAHUTAPHO-3MUAEMHUOJIIOTHUYECKUM MEPOITPUATHUSIM.

Cosmectubiii I[lpukaz Mun3zapaBcoupa3Butuss u MuHiocta Poccun «O
NOPSJIKE OpraHu3alMi MEIUIMHCKOW OMOILIM JIMIAM, OTOBIBAIOLIMM HAaKa3aHHUE B
MeCTax JMIIEeHUS] CBOOOJBI M 3aKIIOYEHHBIM 1MOJ cTpaxky» oT 17.10.2005 r. Ne
640/190 6asupyercsa Ha «OcHOBax 3akoHOaaTeNbcTBAa Poccutickoit denepanmu 06
oXpaHe 310poBbs Tpaxaan» ot 22.07.1993 r., ®enepanbrom 3akoHe oT 15.07.1995
r. "O conmepxkaHUU MO CTPaKEW MOJI03PEBAEMbBIX U OOBHHAEMBIX B COBEPIICHUU
npectymienui’, YUK P® u perynupyer BOmpocChl, CBS3aHHBIE C OpraHU3alUen
MEIUIMHCKON TOMOIIM 3aKJIIOYEHHBIM. OJTOT MNpPUKa3 YHU(DHUIMPOBAT HOPMBI,
Kacarolluecss OpraHu3aliu, 00ecredeHus] U JeATENbHOCTH MEIULUUHCKON 4YacTu;
OpraHu3alyy JIeYeOHO-NPOPUIAKTUYECKON TMOMOIIM TPH Pa3IUYHbIX BHJIAX

3200JIEBaHUMH.
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BBEJAEHHE

Kaxaoe rocyfapcTBo MMEET CBOE MNMpaBO M B KaXAOM  rocyAapcTBe
(yHKLHOHMPYET peryasTop oblecTBEHHBIX OTHOLEH Ui — NPaBo.

IlpaBoBas cucTeMa - noHsTHe Gonee WHpPOKoe M OOBEMHOE, YeM MPOCTO
NoHATHE «rnpaBo». [lpaBoBas cucTeMa - 3TO B3ATble B €IMHCTBE [MpaBOBblE
ABJICHHSA, KOTOPbIE XapaKTepW3ylOoT NpPaBOBYK JXH3Hb JaHHOro obulecTBa M
rocyaapcTsa.

ITpaBoBoe rocyJapcTBO HEMBICIUMO 0e3 BbICOKOPA3BUTO,
JEMOKpaTHUYECKO M ueTko pabotaioweii mnpaBoBodl cHCTeMBl, CrMocoOHOH
3QdexTHBHO 3alWMIATE HHTepechl o0luecTBa W ero rpaxaaH. Ho nommumo
OXPAaHHUTENbHO-3AIUUTHTENLHOK (YHKUWHM, OHA TNpU3BaHa BBIMOJHATE TaKKe
MHoroobpasHbie perynsTHBHO-OpraHHU3yIoLIHe, CTabUNU3UpYIOLLKE H
CTUMYIIUPYIOLLIME  3ajayM, CBA3aHHble ¢  obecrniedeHneM  HOpMaNbHOM
HU3HEACATENBHOCTH  NIOAEH, pa3BMTHEM OKOHOMHKH, HAyKM, KYJbTYphl,
obpa3zoBaHNs, COLHANILHOM cdepsi, peany3alivedi npae 0 cBo6O MMUHOCTH.

Bce Bbile M3n10KEHHOE FOBOPUT O HECOMHEHHOM aKTyanbHOCTH BbiOpaHHOI
MHOH TEMBI.

O0BexToM HCCNenoBaHHA ABJIAKOTCA NpaBOBBIE CHCTEMBI COBPEMEHHOCTH.

npe}lMeTOM BRICTYNAET MOHATHE, COAEpPKaAHHE H BHAbLI MpPaBOBLIX CHCTEM
COBpPEMEHHOCTH.

Lle.l'lb[() pa60“rb1 ABIACTCH HCCAEAOBAHHUE MNPAaBOBLIX CHCTEM COBPEMEHHOCTH.

B cBa3u ¢ YKa33HH0i7[ HEhblo B X04€ pa60'rb| ObLIM MOCTaBJieHbl CncAyouHe

3agaum:
1) onpeneneHHe NOHATHA NPaBOBOH CHCTEMBI;
2) ananu3 coepxanus NpaBoBoii CHCTEMBbI;
3) uccieoBaHHWE OCHOBHBIX CHCTEM COBPEMEHHOCTH, HX OTJIHYHS.
MeTtononornyeckoit OCHOBOH JaHHOH paboTbl MOCAYKHIW AHHAMHYECKHE H
CTaTUCTHYECKUE METOABI.
TeopeTnueckoil OCHOBO# HMccneOBaHUS ABMIHCh HaY4HbIe TPYAbl YYEHBIX:

AnekceeBa C.C., Anaposa T.B.,ba0aesa B.K., [laBuna P. u apyrux.





)

Pabota coctout u3 BBCACHHA, ABYX rnaB, Kaxaas H3 KOTOPbIX COCTOUT H3

ABYX naparpad)oB, 3aKJIIOUEHHUS W CIIHCKA JIUTEPATYPbI.





I'TABA 1.ITOHATUE U CTPYKTYPA NMPABOBOI1 CUCTEMBI
1.1. IloHaTHe NpaBoOBOii CHCTEMBI

[lpaBoBas cHcTeMa - 3TO COBOKYITHOCTh B3aHMOCBSA3aHHBIX, COMNAaCcOBaHHbIX
H B3aUMOJEHCTBYIOWINX TNPABOBBIX CPEACTB, PETYIUPYIOIMX OOLLECTBEHHbIE
OTHOIUCHHS, a TaK)K€ O3NEMEHTOB, XapaKTepu3ylolMX YpPOBEHb MPaBOBOrO
pa3BUTHS TOH WK UHOM cTpaHbL.'

B Teopuy rocymapcrBa W npaBa aKUEHTHPYETCS BHMMaHME Ha TOM, YTO
CAenyeT pa3nuyaTh NOHATHA «CUCTEMA MPaBa» M «IIPABOBAs CHCTEMAY,

IIpaBoBas cucrema - 3TO MpeAenbHO LIKPOKas, cobUpaTeNbHas KaTeropus,
OTpaxkarolliasi BCIO TMpaBOBYI0 OpraHM3auuK JaHHOro obwectBa. Ee MOXHO
ONpelenTh KaK COBOKYMHOCTb BHYTPEHHE COTMIaCOBAHHBLIX KW B3aMMOCBA3AHHLIX
IOPUAHYECKHX CPEACTB, C TMOMOIULIO KOTOPBIX TOCYJAApCTBO  OKAa3blBaeT
HOPMaTHBHOE BO3AEHCTBUE Ha OOlLECTBEHHbIe OTHOWeHUA. CHcTeMa e npasa -
3TO ero cyrybo BHYTpeHHEEe CTPOEHME, BhICTYMAIOIIEE COCTABHBIM KOMIOHEHTOM
npaBoBO# CHCTEMbI.

[1paBoBoi cHUCTEMOI SBAAIOTCA B3ATbie B €JAWHCTBE MpPABOBLIE SBIEHMS,
KOTOpbIE€ XapaKTepU3YIOT NPaBOBYIO KKH3Hb AaHHOTO 00LLUECTBa W rocyapCTBa.

IlpasoBas cucrema ofpasyeTcsi B CBA3M C MPaBOM W GasvpyeTcs Ha HeMm,
oTClofa ee Ha3zBaHWe. OHAKO OHA He CBOJAUTCA TONLKO K MpaBy, a 3HAUWTENBLHO
wkpe ero. [IpaBoBas cucteMa — kKoMIiekcHoe obpa3oBanne. OHa BKIIOYAET BCe,
4YTO HMEET MPaBOBYIO (IOPHAUYECKYIO) OKPACKY. }

I1paBo siBNsAETCS HOPMATHBHOI OCHOBOI NPaBOBOI CHCTEMbI, NG KOTOPOMY B
KOHKPETHOM O0OLLECTBE MOXHO CYAMTh O CYLIHOCTH BCeH NpaBOBOi CHCTEMBI
3TOro 00LIECTBa, NPaBOBOH MONMTHKH W MAEONOrWK rocyaapctsa. [ToMUMo rpasa
MpaBoBas CHUCTEMAa BKIHOYAaeT B cebsf M HECKONBKO JpPyrHX Claraemelx -

NpaBoOTBOPYECTBO, IpaBocyiHe, IOPHAHYECKYIO  NMPaKTHKY, HOpMaTHBHLIE,

' Cm.: Crapunosa 10.H. Poccuiickoe FOCYNAPCTBO H NPABOBAA CHCTEMA: COBPEMEHHOE palBHTHE, NPoGAEMBl,
nepenextheel. Bopouewx, 2005. C. 102,

* Cm.: Marysos H.U., Mankko A.B. Teopis rocynapcTea w npasa. M., 2001. C. 173.
' Cm.: Babaen B.K. Teopna rocynapcTsa H npaga B Cxemax W onpeaenennax. M., 2005, C. 150,





MPaBONPUMEHHTENBHBIE W MPaBOTONKYIOLIME  aKThl, [PABOOTHOLIEHHA,
CyObeKTHBHbIE mpaBa W O0O0S3aHHOCTH, MPABOBLIE YUPEXAEHHS, 3aKOHHOCTb,
OTBETCTBEHHOCTD, MIPABOCO3HAHHE H APYTHE.,

TlpaBoBas  cuctema  spnserca  Oojlee  OOLIMPHOH  PeanbHOCTHIO,
OXBaThiBalollleil coOOH BCIO  COBOKYNMHOCTb BHYTPEHHE  COIJIACOBaHHbIX,
B3aMMOCBSA3aHHbIX, COLMANILHO OJHOPOJHBIX IOPUAHYECKHUX CPeICTB (ABNEHHi), ¢
MOMOUIBIO  KOTOPhIX  OdHUMANbHAA BAACTh  OKa3blBAET PEryJATHBHO -
opraHusyollee ¥ crabunusupyolee Bo3aeficTBie Ha oGLIeCTBEHHbIE OTHOLLEHHA,
noBefcHHe mwofell (3akpensieHHe, peryjMpoBaHue, J03BOJIEHHE, OOBS3LIBAHKE,
3anpelleHne, yOexaeHWe W NpHHYXKAEHHE, CTUMYNHpPOBaHMS W OTrpaHHYEHUd,
NpeBeHLIUs, CAHKLIWSA, OTBETCTBEHHOCTD H T.4.). '

HopMbl npaea BMecTe ¢ nopoxaaemMbiMH UMH TPaBOOTHOLIEHHAMH - 3TO
HeoOxoAHMMbIE KperuieHus, CBA3KH NpapoBoii cuctembl. Ho npaso - Toxe cuctema,
v npuTom HauOonee ycToHuuBas M AUCLMILIMHMpYIOUIas, cofepxallas B cebe
4YeTKHE OLEHOYHbIe KpuUTepHH. DTo - OazoBas cucteMa B cucreme, SBnssch
MEPBHYHbIMH  KJIETOYKAMH MNPaBOBOH CUCTEMbl, HOPHAHYECKHE HOPMBI H
COCTaBJISIIOT €€ NEepPBOOCHOBY, NMPUAAIOT el )KU3HeHHble cHibl. IMeHHO uepe3 3TH
HOPMBI AOCTHTAIOTCA, NMPEX /i€ BCero, OCHOBHbIE LIENM NPABOBOIO PEryJIMPOBAHUS.
IlpaBo nOMHHHpYET B NMpaBOBOH CUCTEME, UTPAET B HEH PONIb KOHCOAUAKPYIOLLETO
(hakropa, «LeHTpa npuTKEHUA». Bee npyrue ee aJieMeHThl ABNAIOTCS (aKTH4ecKH
MPOU3BOAHBIMH OT MpaBa. M BesikMe M3MeHEHUS B HeM HeM3DemHO MopoKAaoT
M3MEHEHHUA BO BCEH NpaBOBOH cUCTEME WiH, N0 KpalHed Mepe, BO MHOMHX €€
yacTax.’

[lpaBoBas cucrema - clnoXHoe, MHOrocnoifiHoe, pa3sHOYPOBHEBOE,
HepapXx14ecKkoe U AMHaMHuuYeckoe oOpazoBaHHe, B CTPYKTYpe KOTOPOro €CTh CBOH
CHUCTEeMBI H NOACHCTEMBI, y35bl U 6510KkH. MHOTHe ee cocTaBhsiollie BbICTYNAlOT B
BUJE CBA3EH, OTHOLLEHUH, COCTOAHUH, PeXUMOB, CTATYCOB, FapaHTHii, MPHHUKMNOB,

nNpaBocyOBEKTHOCTH M Apyrux cneuuduueckux QeHoMeHOB, 00pa3yiolmx

*Cm.: Hepeecsinu B.C. O6wan Teopia npasa u rocynapcraa. M., 2000. C. 187.
*Cm.: Jlazapes B.B., Jliunens C.B. Teopya rocynapctsa n npasa. M., 2000. C. 310.





5

001IHPHYI0 HHPPaCTPYKTYPY MAM cpeay GYHKUHOHHPOBAHHKS NPABOBOH CHCTEMBI.
Ecnu rosopuTh 0 ee OnoKax, TO MOXHO BbIIENHTb TaKMe, KaK HOPMAaTHBHbIH,
npaBooOpa3yolHni, JOKTpUHANbHbIH (HayuHBlif), CTATHCTHYECKHIA,
AWHaMH4eckui, Onox npaB W obs3aHHOcTEd KW Ap. Mekay HUMH CYUIECTBYIOT
MHOTOUYHCJIEHHBIE TOPH3OHTANIBHBIE U BEPTHKAJIbHBIE CBA3M W OTHOLUEHHS. Bee 310
OTpaXKaeT CAOXKHLIH NpaBOBOHR YKNaa JaHHOro obliecTsa.

[lpaBoBas cucTeMa MMeeT CYLUECTBEHHOE 3HAYEHWE [JIS XapaKTEPUCTHKH
npaBa, COCTOSIHHSA 3aKOHOJAATENbCTBA, NEATENbHOCTH CYAOB TOH MW HHOM
KOHKPETHOIN CTpaHbl.

Koneunbie wnenu npaBoBOro peryjaMpoBaHHs [OCTHTAlOTCH TOJNBKO ¢
MOMOLIBIO BCEH COBOKYNMHOCTH IOPHAMYECKHX CpEeNCTB, HaXOAALMXCA B
pacriopsikeHHH rocyAapcTBa, a He 3a cyeT OTAeNbHbIX W3 HUX. [TosToMy BaHo,
4yTOOBbl BCE 3BEHbs MPAaBOBOHi CHCTeMb! paboTaiM 4YeTKO M 0e30TKa3HO, aKTHBHO
BBIMOJIHSIA CBOH (DYHKIIMH.

Ha oCHOBaHWMHM H3NOXKEHHOrQ, MOXHO CAENaTb CIACAYIOIWNH BbIBOL:
[IpaBoBas  cucTeMa  —3TO  COBOKYMHOCTb  BHYTPEHHE  COIJIaCOBAaHHBIX,
B3aHMOCBA3aHHbIX, COLUHANIbHO OAHOPOIHLIX IOPHIHUYECKHX CPEACTB, C NMOMOLLLIO
KOTOpPbIX MyONH4HAs BAAcTb OKa3blBAaET PEryJATHBHO-OPraHW3ylOLIEE U

CT&GHJ’IHBHP)/POLHCB BO3/IeiicTBHE Ha o0DlEeCTBeHHbIE OTHOLIECHHWA, TIOBCICHHE

moaeii 1 ux odbegUHEHHI.

1.2. CTtpyKkTypa npaBOBO#l CHCTEMBI

CTpykTypa npaBoBOH CHCTEMBI — 3TO YCTOHYHBOE €MHCTBO 3JIEMEHTOB
NPaBOBOi CHCTEMBI, X CBs3€ii, UENOCTHOCTH, CBA3el 21eMEHTOB ¢ LebiM.’

JneMeHTaMH MpaBOBOH CHCTEMbI ABJIAETCA BCE TO, YTO HEoOXOAMMO INs
npoLecca npaBoBoro peryauposaHus. OHaKO UHOTAA KPYr 3/IEMEHTOB NpaBOBOM
CUCTEMB! aBTOPbI HEOBOCHOBAHHO pacluupsior. Tak, npod. baGaes nonaraer, uTo B

NpaBOBYX) CUCTEMY BXOAMT «BCE, YTO HMEET MNpaBoBYI (IOPHAHYECKYIO)

SCm.: CkakyH O.®. Teopna rocynapetua i npasa. CkakyH — Xapskons, 2000, C. 259,





oxpacky». OJlHaKo IOpHIHYECKYIO OKpacKy (TO eCTh OTHOLUEHHE K TNpaBy) UMEIOT
H TIPABOHApPYLIEHHs, OJHAKO 3TO HE 03HAYAET, YTO MPABOHAPYLIAEMOCTh (B TOM
YUCEe H NMPECTYNHOCTb) HYXHO OTHOCUThb K 37leMeHTaM NpaBoBoi cuctembi. He
BCE, UYTO HaxXOAWUTCA BHYTpPH 0OBeKTa, SBASETCA ero 3MeMeHTAM. DIEeMEHT - 3TO
HeoOxonumas, (QyHKUHOHANLHAA eaWHHLA CcHcTeMbl. A Heobxoaumas H
JIOCTaTO4YHas COBOKYMHOCTb 3/IEMEHTOB CUCTEMbl HA3bIBAETCA €€ COCTABOM.

B ropuauieckoii efiCTBUTENBHOCTH CIOXUAOCH OJIHO3HAYHOE MHEHHE, YTO
CTPYKTYPHBIMH 31€MEHTaMH CHCTEMBI NPaBa ABJIAIOTCA:

1. Hopma npaBa. [lpaBoBas HopMa npexcraBnseT coboii nepBUUHBIii
aneMeHT cHcTembl mnpaBa. OHa mnpexcraBaseT coBoil  ycTaHOBIEHHOE WIIH
CaHKLUHOHUPOBAHHOE rocy1apcTBOM obieobd3arensHoe, ¢dopmanbHo-
OMnpelejieHHOE  MpaBWIO  MOBEAEHHS,  MpEeJOCTaBMAIOLIEE  YYacTHHKaM
pEryAHpYeMOro OTHOLUEHHs CyOBEKTHBHBIE NpaBa W BO3Naratollee Ha HUX
topuanuecke ofs3aHHocTH. [IpaBoBble HOPMBl  PEryfiupyioT JIHIIB Te
o0llecTBEHHbIE OTHOLIEHHS, KOTOpble Ha JaHHbIi MOMEHT SABNAIOTCA Ui
rocyiapctsa HauOonee BaXKHbIMM, OOBEKTUBHO HYKJAIOLWUMUCA B TakoM
0nocpe/IoBaHHH.

2. Hsctutyr npaBa - 3T0 o00OcobBieHHas uacTb OTpacid Mpasa,
COBOKYMHOCTb [MPABOBBIX HOPM, PEryJHpPYIOIUMX ONPEAeNeHHYI0 CTOPOHY
KayeCTBEHHO OJHOPOJHBIX OOILECTBEHHLIX OTHOWIEHWH (HanpuMep, MpaBo
cOOCTBEHHOCTH, HACNEACTBEHHOE MPAaBO - HHCTUTYThI IPaXXAaHCKOTO Npasa).

UHCTUTYT npaBa sABNsSE€TCA COCTaBHOW 4YacTblo, 3BEHOM OTpaci, HM
perynaMpyeTcs He BCSl POJIOBAs COBOKYMHOCTb OOLUECTBEHHBIX OTHOLLUEHHH, a LB
KX OTAEJIbHBIE CTOPOHBI H OCOOEHHOCTH.

HMuctutyTr npaBa - ropa3fgo MeHblIas [0 CPaBHEHWID C OTpaciblo
COBOKYMHOCTb IOPHAHYECKHX HOpM. B KkaxnoH oTpacnu npaBa MOXHO BBbIAENHTh
MHOX€ECTBO HHCTHTYTOB.

Knaccndukauns npaBoBeiX HHCTHTYTOB MHoroodOpasha. Ilpexne Bcero,
MHCTHTYTbl AENATCA MO OTpacifiM MpaBa Ha TIPaXAAHCKHE, YrOJIOBHLIE,

AAMHHHCTPATHBHBIE U T. . [lo - 3TOMY K€ [PH3HAKY OHH [JEIATCA Ha





MaTCpHalbHbIE U NPpOUCCCYaNnbHbIE. Kpome TOro, HHCTHUTYThI NOAPA3NCNSIOTCSA Ha
OTpacJNCBbIC H  MEXOTpaclieBble, TIPOCTbIE W  CHOXKHEIE, PErYNATHBHBIE,

OXpaHHTENIbHEIE U T. O.

MuctutyTsl, npaBa MOXHO  KjaccMDHLMPOBaTe MO  CHEAYIOLUM
OCHOBAHHSAM:

- [Tlo xapaktepy npeanmucaHMd HMHCTMTYTbl MOAPA3JENSIOTCH  Ha
MaTepHalibHble (MHCTUTYT HaiiMa) U npoLeccyanbHble (MCKOBOE MPOH3BOACTRO).

- Tlo dyHkuMoHanbHOM poNM - Ha perynaTUBHBIE (MHCTHTYT MeEHbBI) W
OXPaHHTEbHbIE (MHCTUTYT npuBaeYEHUA K aIMHHUCTPaTUBHOM!
OTBETCTBEHHOCTH).

MHcTuTyTel  mMpaBa  MOryT CKNagbiBaTeCs B MOAOTpAachb  Npasa,
MPeACTABNAIOULYI0 CODOH CUCTEMY ORHOPOAHBIX HHCTUTYTOB OMNpejeeHHOi
oTpacid npasa. Tak, aBTopckoe, MHIHILHOE, H300peTaTeNsCKoe Mpaso ABASIOTCS
NOAOTPacAAMH IPaXXZAHCKOro MNpaBa; AOKa3aTeNnbCTBEHHOE MpaBO - NMOAOTPacib
YrOAOBHO-MPOLECCYATBHOIO npaga; MyHUUHWNaNbHOE - nojoTpacib
aAMHHHUCTPATHBHOIO NpaBa H T.J.

Psaj aBTOpPOB BbLIAENSIOT elle W CyOMHCTHTYT npaBa. Tak, no MHenuio M. H.
MapueHko, «MeXay WHCTHTyTaMM BHYTPM OTPacid MOFYT CYILECTBOBAThH
OTHoOLLeHust cyOopaMHaUKK, comnofAuHHeHHs. OnpefeneHHble YacTH KPYNHOro
MHCTUTYTa 00pa30BbIBAIOT HEPEOKO CAMOCTOSATENbHBIE MOAPA3AeNeHHs, KOTOpbIe
Ha3bIBalOTCA CyOMHCTUTYTaMH. HanpuMep, HHCTUTYT GHHAHCOBOH AMCLMIIWHLL,
JMCLMIJIMHBI TPYAA, MMYLIECTBEHHOI OTBETCTBEHHOCTH U T. 1.’

3. IlopoTpacns npasa. B pamkax HauGolsiee KPYNHBIX MPaBOBLIX OTpacieif
BbIAEJISIOTCA MOJAOTPACH, KOTOPblE 0OBEAHHSAIOT HECKOLKO HHCTHTYTOB OJHOMH U
TOW e oTpacnu. BHellHHUM BblpakeHHEM NMOLNOTPAC/H ABISETCS HaluyHe B Heil
TaKoW rpyniibl HOPM, KOTOpasi COREepXKUT oOLIMe MPUHLKNHANBHBIE MOJIOWKEHHUS,
MpUCyLIHe HECKONbKHM (HO HEe BCEM) MpaBOBbIM WHCTHTYTaM JAHHOWK OTpaciu
(HanpuMep, B rpaX1laHCKOM MpaBe — aBTOPCKOE MpaBo).

4. Ortpacnb npaBa - 310 000COOMBIUASCS BHYTPU JAHHOHW CHCTEMbI

" Mapuenko M.H. Teopits rocynapcTea it npasa. M., 2004. C. 312,





COBOKYMHOCTb OJHOPOAHBIX MNPaBOBbIX HOPM, PEryJHPYIOLUMX ONpeaeNeHHyI0
chepy ponosbix oOlleCTBEHHBIX OTHOWIEHHH. OAHOPOAHOCTh TOH HAM WHOIA
cthepbl  OOLIECTBEHHBIX OTHOLIEHHI BLI3BIBAET K JKW3HM COOTBETCTBYIOLLYIO
OTpaciib npasa (rpakJaHCcKoe NMpaBo, YroJOBHOE NPaBo, aAMHHUCTPATHBHOE [1PaBo
U T. A.). Bce oTpacnu npaBa B3aUMOCBS3aHbl OPraHHYECKHM €JHHCTBOM, XOTH H
HEPaBHO3HAYHbI MO CBOEMY 3HAYEHUIO.

Otpacne npaBa sBiseTCH CaMOCTOSTENLHON 4YacThlo CHCTEMbl MNpapa,
COBOKYMHOCTBbIO TMpPABOBLIX HOPM, pPETYJUPYIOUIMX oOnpeneneHHyo chepy
KauyeCTBEHHO ONHOPOAHBIX OOLIECTBEHHBIX OTHOLLUEHHH (HanpuMep, rpaXaaHCKoe
MPaBo peryjiupyeT HMYILECTBEHHBIE OTHOLUEHHS )

B ocHoBe neneHus cHCTEMbl MpaBa Ha OTpaciy JEKaT ABa KPUTEPHs:
NpeAMET U METOJ MPaBOBOIO peryjmpop,amm.8

Ion npeaMeToM npaBoBOro perynaupoOBaHMs MMOHWMAETCA ONpPeReneHHbIi
(Gyr KkayecTBEHHO OJHOPOAHBIX OOLUECTBEHHBIX OTHOIUEHMH,  KOTOPbIH
perynupyeTcs COOTBETCTBYIOLIEH IpyNoil jopuauuecknx Hopm. Tak, Hampumep,
OTHOLLIEHHS, CBA3aHHBIE C HMMYLUECTBEHHOH cdepoii, peryiupyloTcs HopMamu
rpaXKAAHCKOro npaBa, OTHOLLEHWs B cdepe ynpaBneHUs - aiMHHUCTPATHBHBLIM
npaBoM, 6pauHo-ceMeHHble OTHOLLUEHHS - CEMEHbIM NPaBoOM H T.J.

Ilon meTonoM NMPaBOBOTO perynMpoBaHUs MOHUMAIOTCS CNOCOOB! H MPHEMBI
NpaBoOBOTO BO3JEHCTBHA HA OOILECTBEHHbIE OTHOLUEHHS, COCTABIAOLIME NPESMET

OTpaciiu npasa.

Psn aBtopoB (C.C. Anekcees, A.B. HaymoB) k unciy MeTon0B MpaBoBOro

PETYJIHPOBAaHHUA OTHOCHAT:

- JIO3BOJICHHE - MpPEACCTaBlEHHE MpaBa HA OMpeAeNeHHOE MoBeJeHHe, HanpuMep
Ha HeobXonnMylo 060pOHY;

- o0Bsi3bIBAHUE - BO3NOXKeHHe 0053aHHOCTH COBEPLINTL ONpelieNieHHbIeAeHCTBHS,
HanpuMep, YIIaTHTh HafNoTH;

- 3alpelleHHe - HaJlOXKEHHE 3anpeTa Ha COBepLUeHHE ONpelesieHHbIX NeHCTBHI,

HanpHMep Ha MOXHLUEHHE HYKOro HMYILECTBA.

¥ Cm.: Caunos A.X. BaencHue B 0CHOBHbIC npasoskie cHcTeMbl cospementocT. TawkenT, 1988. C. 112,





Bce OTpaciH T1paBa, MpexJaAe BCero, AeaATCA Ha MaTeépHalbHbBIE H

npoLeccyallbHbie.

MarepuaibHble perynupyIoT npasa 1 0693aHHOCTH Cy6LeKTOB (YrooBHOE,
rpaXk/IaHCKOE, TPYA0BOE MPABOo H T.1.).

INpoueccyanbHble - NOPANOK NPOW3BOACTBA MO YLOJOBHBIM M IPaXAaHCKHM
aAenam.

Marepuanbible ¥ mpoleccyanbHble OTpaciM NpaBa  HaxomiaTcs B
ABYCTOPOHHEH W B3aMMHOH CBSI3W: NepBble, OMNpejeNnss NpaBoBOH cTaTyc
CyObeKTOB,  yCTAHAaBNMBAIOT  YCJIOBHA W OCHOBAHUS  BO3HWKHOBEHMS
MpOLECCYaibHBIX OTHOLUEHHH, BTOpbIE - 3AKPENNAIOT MOPSAOK pa3pelleHus
KOH(IMKTHBIX CHTyalluii, BOHHKAIOWUX NPH peaiu3aluly HOPMMAaTepHANbHbIX
oTpacnei npasa.

B poccuiickodi cHcTemMe mpaBa B HAcTOSIIEE BPEMA MOXHO BbIAEMHTh
cieayrollHe OTpaciu:

- KOHCTHTYLIHOHHOE NPaBo;

- AIMHHUCTPATUBHOE NPaBo;

- (puHaAHCOBOE NpaBgo;

- 3eMeJIbHOE NPaBo;

- rpaXkJaHCKOE Npaso;

- TPYZLOBOE NMpaBo;

- 3KOJIOrHYECKOe NpaBo;

- ceMeitHoe npago;

- YrONIOBHOE NpaBo;

- YrOJIOBHO-UCTIOJIHUTENLHOE MPaBo;

- YrOJIOBHO-TIPOLIECCYaNIbHOE TPABO;

- rpaXxAaHCcKo-npoueccyansHoe Mpago.

Takum obpasom, CTPyKTypa npaBoBOii CHCTEMBI - 3TO YCTOHUHBOE €UHCTBO
3JIEMEHTOB NPaBOBOil CUCTEMBI, UX CBSA3eH, LENOCTHOCTH, CBA3EH 3NeMEHTOB ¢
uenbM.CTPYKTYPHBIMH 3/IEMEHTaMM CHCTEMBl MpaBa sIBIAIOTCA: HOpPMA Npasa,

HHCTHUTYT Npasa, OTpacilk Npasa, NOA OTPaciib npasa. PAj y4eHbIX K CTPYKTYPHBIM





3JIEMEHTAM CHCTEMEI [paBa OTHOCUT HCYOUHCTUTYTHL





I'JTABA 2. OCHOBHBLIE TTPABOBBIE CUCTEMbI COBPEMEHOCTHU U UX
OTJINYUA

2.1. PomaHo-repmanckas npaBosasi cuctema. [IpaBosas cuctema Poceun.

”H}lyCC Kas nmpapoBas CUCTEMA

1. PoMaHo-repMaHcKas npaBoBas cucTeMa.

B kaxpod cTpaHe MHCTOPUHMECKH B 3aBUCHMOCTH OT HAaUHOHANbHBIX
TpaAuLUMWi, KyJbTYpbi, MeHTaJIHTETa MW JApyrMX (akTOpoB COLHANBLHO-
3KOHOMUYECKOro Y NOJIMTHYECKOTO XapaKTepa C0XHIach CBOS CHCTEMa TpaBa.

Hauunas ¢ 19 B. ocHOBHbBIM HcTOUHHKOM {opMoii) npaBa B cTpaHax, rie
rOCNOACTBYET 3Ta CeMbs, SBJsAeTCs 3aKoH. 3akoH ofpasyer «cKeneTt»
NpaBoNoOpsAjKa, OXBaThbIBA€T BCE €ro acrneKkTbl, a XW3Hb 3TOMY CKENETy B
3HAYNTENLHON CTEeNeHu NpUAAloT HHble GakTopbl. 3aKOH HE paccMaTpUBaeTcs
Y3KO M TEKCTyallbHO, & 3a4acTyl0 3aBUCHT OT PacLUMpPHTESbHBIX METOHNOB €ro
TOJKOBAHHA, B KOTOPbIX NPOSBIAETCS TBOpYECKas pojib JOKTPHHBI M cyaeOHOM
NpPaKTHKMU.

Bo Bcex cTpaHax poMaHO-repMaHCKoi CEMbH €CThb NMHCaHblE KOHCTHTYLIHH,
33 HOPMaMH KOTOpbIX MPH3HAETCS BbICILAS IOPUAMYECKas CHAA, BbIpaxatouasics
KaK B COOTBETCTBHH KOHCTHTYLIMOHHBIX 3aKOHOB W TNMOJ3AKOHHBIX AKTOB, TaK W B
YCTAHOBJIEHHH  OONBIUHHCTBOM  rocylapcTB  cyjaeOHoOro  KOHTposis  3a
KOHCTHTYLIHOHHOCTbIO  OOBbIYHBIX 3aKOHOB. KOHCTHTYLMH pa3srpaHu4HBaiOT
pazNUUHBIX T[OCYINApCTBEHHbLIX OpraHoB B c{pepe MpaBOTBOpYECTBA M B
COOTBETCTBHM C 3TOH KOMIMeTeHLMel NpoBoAaAT AuddepeHuHaunio pa3nHUuHbIX
HCTOYHMKOB Mpasa.

B pomMaHo-repMaHCKOH MOpUAWYECKOH HOKTPHHE M B 3aKOHOAATE/IbHOH
NpakTHKe pa3iMyaloT TpPU pPa3sHOBUAHOCTH OOBIMHOrO 3aKOHA: KOAEKCHI,
crnelnanbHble 3aKOHBI (TeKyLlee 3aKOHOAATENhCTBO) U CBOJAHBIE TEKCThI HOPM.

B GonblUMHCTBE KOHTHHEHTAIBHLIX CTPaH AeHCTBYIOT rpaxaaHckue (nubo

" Cm.: TlpasoBuie cHCTEMBI CTpal MHpa. DHuwnknoneanuecknii cnpasounnk / Ots. pea. A.Al. Cyxapes. M.: Hopwma,
2000. C. 310.





FPa)(IaHCKHE U TOPTOBLIE), YTONOBHBIE, MPAaXKAAHCKO-NPOLECCYANbHBIE, YTONOBHO-
NpoLEecCyaibHbIE U HEKOTOPbIE APYTHE KOAEKCHI.

Cpeay NCTOYHMKOB POMaHO-TepMaHCKOro npasa BaXKHa PoJlb NOA3AKOHHBIX
aKTOB. PErnaMeHTOB, aAMHHHUCTPATHBHLIX LIUPKYJSPOB, AEKPETOB MHHHCTPOB M
Ap. B HUX dhopMynupyloTes HOPMBI, IPUHSATBIE BO HCTIONHEHHE 3aKOHOB.

B pomaHo-repMaHcKoif ceMbe JOCTATOMHO WIMPOKO HMCMOAL3YIOTCS
HEeKOTOopble OOLIME NMPUHLMNBL, 3TH NPHHLMNBI NOKA3bIBAIOT NOAYHHEHUE MpABa
BEJICHUIO CHPaBeUIMBOCTH B TOM BHJE, KaK TOCAEAHAS MOHUMAaeTcd B
ONpeesIEeHHYI0 3MOXy W B onpeAefcHHbl MoMeHT. [IpuHUMNBl pacKphIBalOT
XapaKTep He TOJbKO 3aKOHOAATENLCTBA, HO H NPaBa IOPHCTOB. '

B Hamm aHH, Kak M B NpOLIOM, B POMaHO-repMaHCKOH NpaBoBOii cHcTeMe
JAOKTPUHA COCTABNAET AOCTATOYHO aKTUBHO AEHCTBYIOMMI MCTOUHUK npaBa. OHa
BIMAET KaK HA 3aKOHOJATENs, TAK W Ha NpaBONPHMEHKTENA. 3aKOHOAaTeNb YacTo
BbIpDAXKAET JHUWb Te TEHACHUHH, KOTOPbIE YCTaHOBNEHbl B [OKTPHHE, H
BOCTIPHHHMaeT MOATOTOBAEHHbIE €10  MnpeanokeHus. JIOKTpUHA  LWIKWPOKO
HCMIONL3YETCA W B NPABONPUMEHHTENBHOH AEATENbHOCTH, B YaCTHOCTH NpH
TONKOBaHWH 3aKOHA.

C pa3BuTHEM MEXAYHapoOAHLIX cBa3ell OoJbLIOE 3HAueHWe ANA
HalUMOHANbHLIX  MPaBOBBIX CHCTEM TpHOOpENo  MEXAYHApOAHOE  Mpaso.
Koncrutyuus ®PI" 1949 r. npsamMo npemycmartpuBaer, 4To oOLIME MPHHLMIBI
MEXJYHapOAHOTO MpaBa HMEHOT MIPHOPUTET Nepe] HALHOHANbLHBIMH 3aKOHAMM.
[TopobHas KopMa B HECKONBKO HHOM penakUMH nosBuiace U B Konctutyuun PO,

Uro kacaetcs oObl4as, TO OH WUrpaeT B CHCTEME POMAHO-FEPMaHCKOro
fpaBa, B OCHOBHOM, BCNIOMOTATE/bHYIO POJlb, DOMONHASA B HEOOXOANUMBIX Clyuasnx
JENCTBYIOLIEE 3aKOHOATENLCTRO,

Becsma mpotvBopeunBa JOKTpHHA MO BONpocy O cyneGHON npakTuke Kak
HCTOYHHMKE TMpaBa poMaHo-repMaHckoil cembH. OnHako aHanu3 peanbHOM
NEHCTBUTENBHOCTH MO3BONIAET CHAENaTh BBIBOJ O BO3MOXHOCTH OTHECEHHS

CyAeOHON TMpaKTHKM K YHCAY BCMOMOraTelbHBIX HCTOYHMKOB npaBa. OO 3Tom

' CM.: Tuywosa J1.E. Cicremubie ceasm npasosoii pefictentenshoctn. CI16., 2004, C, 89.
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CBHIETENLCTBYET BCE BO3pacTaiollee KOMMYECTBO MyGNUKyeMbIX COOPHMKOB M
CIPaBOYHUKOB CylNeOHOH TMNpakTUKH, a TaKXe 3HaueHHe Npexie BCero
KaccallMOHHOro mpeuenenta. KaccauuoHHblit cyn aasetcs soiciuedi cyneGHON
uncTaHuueH. Ilostomy cynebHoe pewenue, ocHoBaHHOE, HanpuMep, Ha aHAJIOTHH
H Ha OOLUMX NMPHMHUMNAX, OCTaBJeHHOe B cuie KaccaluoHHOM CYAOM, MOXeT

BOCIDUHUMATBCA  JIDYrMMM  CyJaMHM NpHM  pelieHud MoRoOHBIX fen  Kak

(akTHuecknii npeuenenT. "

2. IlpaBoBas cucrema Poccun.

CoBpeMmenHass poccuiickas npaBoBasi cucTeMa BXOOHT B pomaHo-
FEPMaHCKylo npaBoBy1o cembio. CoBpemeHHasi poccuiickas npaBoBas CHCTeMa
POAOMKACT TPAAULIMH POMAHO-IEPMAHCKOH MPaBOBOR CEMbM, 3aNI0KEHHBIE elle B
AOPEBOMIOLMOHHBIH NEPHUOA U COXPAHEHHBIE OTHACTH M B COBETCKM nepHo.

OCHOBHBIM HCTOYHMKOM nNpaBa B PocCHM SBASIOTCS 3aKOHBI U ApyrHe
HOpMATHBHbIC MPpaBoBble akThl. Kak 1 B GoMblUKHCTBE (enepaTHBHbIX rocyAapcTB,
POCCHFCKOE 3aKOHOZATENILCTBO NENMTCS Ha (efiepanbHOoe M 3aKOHOAATENLCTEO
cyobektoB P®. Pasrpannuenne npeaMeToB 3aKOHOAATENLHOTO peryiupoBaHus
yctaHoBneHo B KoHcTuTyunu Pd.

B uckmouutensHoM BeaeHuu Poccuiickoii Qegepald, B 4YaCTHOCTH,
HaxONATCA: perynMpoBaHue mnpaB 1 CcBOGOA uenoBeka M rpaKAaHHHA:
(hopMupoBanHe denepalibHbIX OpraHoB roCylapCTBEHHOH BJIaCTH; YCTaHOBNEHHE
[IPABOBLIX  OCHOB €IMHOTO pbIHKA; ()HHAHCOBOE, BANOTHOE, KPEIHTHOE,
TaMOXeHHOE perynMpoBaHHe, (efiepanbHble HANOTH W COOPbI; BHELIHAS MOAMTHKA,
MEMAYHAPOAHLIC 1 BHELIHEIKOHOMUYECKHE oTHOIWEHUs Poccuiickoit ®enepauny;
obopoHa n 6e30nacHOCTb; CynoyCTPOCTBO: NpOKYpaTypa; YroloBHOE, YrOJOBHO-
NpoLEeCCyaJIbHOE H YroJIOBHO-HCIIONHUTENbHOE 3aKOHOAATEALCTBO, AMHHCTHA W
NOMHJIOBAHKME; TPAKAAHCKOE, TpaXAaHCKO-TIpOLECCyanbHOe M apOHTpaXHO-
npoueccyanbHoe 3aKOHOATENbCTRO; npaBoOBOE peryauposanne
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" Cwm.: Komapos C.A., Manuko A.B. Teopns rocygapcetsa it npaea. M., 1999, C. 301,
" Cm.: Cunsikos B.H. Poceniickan npasogas cuctema. Capavos, 2001, C. 280.





K cosmecTHOoMy Bemenuo Poccuiickoii Denepaiyn u cybnexktor PO B
HHCIE TIpOYEro OTHECEHBI: 0OIUWE BOMPOCH BOCMMTAaHMSA, 0Opa3oBaHus, HayKH,
KyNbTypbl, (U3HYeCKOil  KyJbTypbl u CropTa;  KOOPAMHALMS  BOMPOCOB
34paBOOXpaHEHHA; COLUHANbHAA 3alluuTa, BKIIOYas COLHANbHOe obecneuenue;
aAMHHUCTPAaTHBHOC, aJAMUHHCTPATHBHO-TIPOLIECCYANbHOR, TPYJAOBOE, CeMeiHoe,
KWJINILHOE, 3€MENLHOE, BOAHOE, IECHOE 3aKOHOAATENLCTRO, 3aKOHOAATENbCTEO O
Henpax, o0  oxpaHe  okpykawoweH  cpemsl Kaapbl  cyneOHBIX W
MPaBOOXPAHHTENBHBIX OPraHOB; aABOKATypa, HOTAPHAT; YCTAHOBJEHHE OBGLINX
MPUHLUIIOB OpraHHW3allH CHCTEMEI OPraHOB roCYAapCTBEHHOMN BAACTH H MECTHOO
caMoyrnpaBlieHus.

Bue npenenos Benenus Poccuiickoit @enepauny U COBMECTHOrO BeJlCHHA,
cybbexTh! P@ obnanaior Beeit nonHoToil roCyAapCTBEHHOH BAACTH.

Bo rnase nepapxun desepansHbix (M BooGuie POCCUHCKHX) aKTOB CTOMT
Koncrutyuus P®; panee cneayior (henepanbHble KOHCTUTYUHOHHBIE 38KOHBI,
Apyrie denepanbHble 3aKOHBI, yKa3bl [pesupenra P®, nocraHoBenus
MpaBurenscra PM, noa3akoHHbBIe HOPMATHBHBIE aKTbI OTpacneBbiX teaepanbHbixX
OPraHOB HCMONHUTENBHOH BnacTH. Ocoboe MECTO 3aHHMAKOT periamMeHTHl |
Apyrve  HOpMOYCTaHaBMBAIOLME  MNOCTAHOBAEHUs nanat  (egepanbHoro
Cobpanns P®. B otnnuue ot MHOrkx 3apyDekHbIX cTpaH B PoccHu oTcyTcTBYyeT
HHCTUTYT OENErdpOBaHHOrO M 4pe3BbIYAKHOrO 3akoHoAaTenbeTBa.  YKaibi
[Mpe3nnenTa He NOMKHBI MPOTHBOPEYHTD KoHcturyunu u depepanbHbiM 3aKoHaM.

Mepapxuio HOPMAaTHBHBIX MpPAaBOBBIX AKTOB cybbektoB P® obpazyror
KOHCTHTYLHH (ycTaBbl) cyObekToB P®, 3akombl cyGbexToB P®, ykaswl
Mpe3uAeHTOB pecnybnuk B cocrtase P®, nocraHoBNeHHs U pacropsKeHHs
rybepHaTOpoOB W Apyrux rnas agMHHHUCTpalUMi cyObextoB P®, nocraHosneHus
NMpaBUTELCTB CyObekToB P®, mopsakoHHble HOPMAaTHBHBIE aKTbl OTpacyeBbIX
OpPraHOB MCMONHUTENbHOH BRacTh cy6bekToB PD, pernamenthl u Apyrue akTsl
HOPMaTHBHOFO XapaKTepa 3aKOHOAATEIbHBIX OPraHoB CybbekToR P,

Huswui yposeHb B MepapXuM HOPMaTUBHBIX NpaBoBbIX aKTOB 06pa3yloT

HOPDMaTHBHBIE aKThbI OpPraHoB MECTHOTO caMoynpapJjieHHS. BH,Ilbl, nopaaoK





MPWHATHA W BCTYMNEHHA B CHYy HOPMATHBHLIX MPABOBBIX AKTOB OpraHoB
MECTHOTO ~ CaMOYMpaBNEHWs  ONPEHeNsIOTCA  YCTABOM  MYHMUMNANBHOIO
obpazoBaHus.

CyneOubifi npeueneHt, kak u B APYTHX CTpaHax pOMaHO-TepMaHCKOi
ceMbH, B PO nctouHukoM npasa we npusuaercs. OmHako cynebHas npakTuka,
opuumaiibHo obobiiaemas u HanpasisieMas B PYKOBOISLUMX pa3bACHEHHAX
[lnenyma Bepxosworo Cyma PO, HrpaeT HCKIIOYHUTENBHO BaXHYIO poOib B
PUMEHEHHH  3aKOHONATENLCTBA, MpencTaBnss cofoii ocobyo HOPMATHBHYI0
CHCTEMY. Binakoe K cyneOHbIM NpeLiefeHTaM MECTO B CHCTEME HCTOYHUKOR ripaBa
3aHUMalOT  3aknwoveHns Koucturyunwownoro Cyma Pd. B cybbektax P
@HAIOTMYHYIO POJIb HIPAIOT PEIUEHHS MECTHBIX KOHCTHTYLIHOHHBIX M YCTaBHBIX
CYJOB.

JlocTaTouHo OrpaHuueHHOE MpUMeHeHHE B KauecTae MCTOYHHKA MNpaBa B
Poccnu uMeeT npasoBoii 06biuaii.

BaxkHbiM MCTOYHMKOM NpaBa ABNSIOTCA MEXAYHAPOAHO-NPaBOBbIE aKThl W
nokrpuHa. CornacHo KoHctutynuu (n. 4 cr. 15)'306menpu3HaHHble NPUHUUNbI W
HOPMBI MENIYHAPOAHOrO mnpaBa W MeXAYHApOAHble AOTOBOpbl PoccHiickoil
®enepauny  SBIAIOTCS COCTABHON 4acThio ee NpaBoBoil cucteMbl. Ecnu
MEXNYHApOAHBIM noroBopoM Poccuiickoii ®enepaunn  ycTaHoBieHBI HHble
fpaBuid, —4eM mNpejyCMOTPEHHbIE 3aKOHAM, TO MPHUMEHSIOTCA TNpaBuAa
MEXJyHapOAHOro A0roBopa.

3. Unnycckas npasoBas cuctema.

Mupycckoe npaBo ocHoBano Ha penurun HHAYH3MA M perynupyer
MOBEACHUE HIICHOB MHAYCCKOH 001wMHbL. DT0 He npaBo WH/uu, a npaBo oGuMHI,
kotopoe B WMuauu, lNMakucranue, bupme, Cuuranype u Manaiizuu, a Taioke B
CTpaHax Ha BOCTOYHOM noGepexbe Adpuku ucnoseayeT uuaynsM. Kak u vcam,
HHIYH3M 0DA3BIBAET CBOMX MOCNeAOBaTeNel K MPUHSTHIO Ha BEPY OnpeaeneHHbIX

PEIHTHO3HBIX OOTM H K onpeaeneHHomy MHUPONMOHHMAHHIO.

Y Koucrutyuns Poccuiickoii (Menepaunn: NPHHATA BCCHAPOLNHBIM rONOCOBAHNEM 12.12,1993 r., 8 pen. or

21.07.2014 r. // Poceniickan raseta. — 1993, — 25 Aexabpa; CobBpanvie 3akononatenscTsa Poceniickoii heaepaunn.
2014, - Ne31. - C1.4398.
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I'naBhasa uepra uHmycckoro npaBa - TecHas CBf3b ¢ penurueid. Oua
ABIIACTCA HEOTHLEMIIEMOH HaCThIO MHAYH3MA, B COCTAB KOTOPOro HapsAy ¢ MpaBoM
BXOMAT TAKKE pasfuvHbIE PENNTHO3HbIE BEPOBaHHS W 0OpAabl, MOpPanbHbIE M
(punocofckre LeHHOCTH, mpeanoNararolme onpefeNneHHbIH o0pa3  KU3HM,
obiecTBeHHbIH NOPANOK, COLUMANLHYIO OPraHU3aLMIo.

OnHuM M3 OCHOBHBIX yGemmeHuit HHIyu3ma sBnsercs TO, HYTO JIIOAH
Pa3ACNICHLl C MOMEHTA DOMEHHS Ha COLMANbHBIC MEPAPXHYECKHE KaTeroph,
KaX]\as U3 KOTOPBIX HMEET CBOID CHCTEMY NpaB U 06A3aHHOCTel U orM Mopau.
Mpu sTOM KaxABlH venmoBek nomxeH BecTH cebs Tak, KaK 3TO NPEANHCAHO
couManpHO# Kacre, K KOTOPOH OH mNpHHAANeXUT. B kauecTe perynaropa
NoBeAeHH pomyckaerca oOevai. [losuTMBHOEe HHAycckoe mnpaBo sABAseTCH
OOBIYUHBIM TNPABOM, B KOTOPOM B TOH HJM KHO# Mepe JlesHWs npeobnanaer
penurno3Had nokTpuHa. Ona onpepensieT HOPMBl MOBENEHHS, B COOTBETCTBHH C
Hell W3MEHAITCS MIH TONKYITCs oGbiyau. O6buau BechbMa paszHoobpa3HBl.
Kaxnas kacTa wnm noakacra cnesyer cBOMM COBCTBEHHBIM OBbUAsM. CoGpanue
KacTbl FOJIOCOBAHHEM pa3pelaeT B MECTHOM MacuiTabe Bce Criopbl, ONHpasch Npu
3TOM Ha o0ulecTBeHHOe MHeHue, OHO pacrnonaraer u 3¢ dexTHBHLIMH cpeacTBaMU
ApuHyxnenus. Hanbonee ctporum HakasaHHeM cuuTaeTcs OTydYeHUe OT TOH MK
HHOH rpynnsl. B cnyuae, ecliu HeT omnpeneneHHOI MPaBOBOH HOPMBI MO
KOHKPETHOMY BOMpOCY, CYAbH PELIAIOT €ro N0 COBECTH, N0 CNPaBEATHBOCTH. !

[lpaButenscTBy  paspewiaeTcs  3aKOHOAATENILCTBOBATS. CyneOGHbie
MPELEACHTH! H 3aKOHO/ATeNbCTBO HE CUMTAIOTCA UCTOMHMKOM npaga. Jaxe koraa
WMEETCA 3aKOH, CYNbA HE NOMKEH €ro NPUMEHATh Mo Bceil cTporoctd. Emy
MPEAOCTAB/IEHO LIMPOKOE YCMOTpPEHHE, uTOGbl BCEMH BO3MOXHBIMHM crnocobaMu
MPHMHPHTDE CNIPABEANHBOCTL W BnacTh. Ellle MeHblle, YeM 3aKOHOAATENbCTBO, HA
POJb UCTOYHHKA MPaBa MOXET MPETEHAOBATh cyAeOHas MpaKTHKa.

B uenom K HacToswemy Bpemenu npomenana Gosbiuas pabora mno
koauHkauuu unaycckoro npasa. CynbH pyKOBOACTBYIOTCS B [IEPBYIO Odepelb

3akoHaMh W npeueneHtamu. B cr. 141 Koncturyuun Mnauum ycraHasnupaercs,

" Cm.: Kpawennnxosa H. A. Hunycckoe npaso: ncropus u cospemennocTn. M., 1982. C. 190.





H4TO CYABL NOMKHBI CENOBATD MPELIEAEHTaM, CO3aHHBIM BepXoBHLIMK CyIOM.
3aKOH M CynebGHBIN MpPeLeaeHT SBNSIOTCA MMABHBIMH HCTOYHHKAMM npasa
COBpeMeHHOH MHAaun. 3akoHomaTensCTBo M pelueHus CYAOB  JOMKHBI
cooTBeTcTBOBATE KOHCTUTYUHH. KOHTPONL 33 KOHCTHTYLHOHHOCTBIO 33KOHOB
ocyliecTenseT BepxoBHsiii cy.
Cucrema HauMonansHoro mpaga MHAMH B 3HAYHTENBHO] Mepe
(hopmHrpoBasiack 1 passuBanack noa GONbIIHM BO3AEHCTBAEM aHMTHHCKOrO npaea,

H B HACTOALLEE BpeMA, 1 CYUTAKD, OHA BXOOHT B MPaBOBYIO CEMbIO oﬁmero Ipasa.

2.2.Aurno-amMepukanckas npaBosas cuctema. Cucrema peJuruo3Ho-

TpaAuUMOHHOTO Npasa. MycynbMaHcKas npaBoBas cucTema.

l. AHrno-aMepHKaHcKas NpaBoBas CHCTEMA,

B orauune oT rocynapctB poMaHo-repMaHCKO CHCTEMbI, M€ OCHOBHbIM
HCTOUHUKOM NpaBa sSBASETCS 3aKOH, B FOCYAapCTBAX AHIMO-CAKCOHCKOH NMPaBOBOH
CHCTEMBL - UCTOYHWKOM NpaBa CHYXHT cyAeOHbIi npeueneHt, T.e. HOpPMsI,
chopMyIHpOBaHHbIE CYALSIMH B pelueHusx. B paccMaTpHBaEMYIO CEMbIO BXOAAT,
Hapsigy ¢ CIUA u Amurnueit, Cesepuan Mpnauaus, Kauana, Asctpanus, Hosas
3enanaus, a Taroke 36 rocynapers Bpuranckoro coapyxkecrea.'

Cuuraercs, 4T0 aHrnuiickoe «obluee npaBoy» obpasyeT knaccu4eckylo
CHCTEMY MPELENEHTHOTO NpaBa, MK NPaBa, cO3AaBAEMOr0 CyaMu. XapakTepHbie
1€pTbl TIPaBOTIOHMMAHHA B 3TOH MNpPaBOBOH CeMbe BbIpaXAlOTCs (GOPMYIIO:
«Cpenctso cynebHON 3aluThl BakHEe MpaBa», Tak KaK OCHOBHAS CIOWHOCTD
3aKII04anack B TOM, YTOOb! NOY4YHTE BO3MOKHOCTL OGPATUTLCA B CYA.

O6wee npaBo, TakuM 06pasoM, CIOXHIOCE B BHJE COBOKYTHOCTH
CyneOHbIX pelleHHii - npeueaeHToB. B 3ToM cMBbIcie MOMHO CKa3aTb, 4TO 0bllee
Npaso - 3TO COBOKYMHOCTb Ka3yCHBIX NpaBHJl, NEXAIUMX B OCHOBE KOHKPETHbIX
CyAeOHbIX pelIeHHi, KOTOpPbIE HMEIOT 3HaueHHe NpeLeNeHTa, 06S3aTeILHOMO ans

ApYTHX CyNOB MPH pa3peLleHHH aHalorM4HbIX [ell.

P Cm Anaposa T.B. lpeuenent B coBpemennom anrnuiickom npase u cynebnoe npapoteopuccTao, 1976. N6, C.
41.





CeronHs aurnmiickoe npaBo NPOJOMKAET OCTABATBCS B OCHOBHOM
CyAeOHBIM NpaBoM, pa3pabaTbiBaEMbIM CYIAMH B NPOLECCE pelleHUs] KOHKPETHBIX
nen. JIns aHrnM4aHWHA OCTANOCH BAXKHBIM TO, YTOGHI NEO0 pasbupanocs B cyze
HOOPOCOBECTHBIMU  NIOABMH M YTOGHI COBMIONANTHCh OCHOBHbLIE NPUHUMIIbI
CYAONPOHU3BOACTBA, COCTABAAOIIME HaCTh 0Owed 3tHKH. Cyasu «obero npasay,
B OTIHYKME OT 3aKOHOAATeNd, He CO3NAIOT pelleHnii ofluero xapakTepa,
pacciuTaHHbIX Ha Oynyuiee. OHM pelaloT KOHKPETHBIH crop.

B anrno-cakcoHckoil npaBoBoii cembe HeT neneHus MpaBa Ha 4acTHOE W
MyBANYHOE, HET SAPKO BHIPAXKEHHOTO AefeHNs MpaBa Ha OTPACJIH, MOCKOJIBKY CYAbI
MOTYT pa30upaTh pasHble KaTeropuu nen: nyGiMuHO W YaCTHOMPABOBbLIE -
FPAXAAHCKHE, TOPrOBbIE, YTONOBHbIE, 4 TAKXKE MO MPHYHHE OTCYTCTBHSA KOLEKCOB
esponekckoro rtuna. Ilostomy aHraniickomy lopucTy npaso npeacTaBiseTcs
ONHOPOAHEIM. JIOKTPHHA He 3HAaeT IMCKYCCHIT O CTPYKTYPHBIX AeNEHHAX npasa.

INpeuenentroe npaso - 310 no npeumyuecTy cynebHo-npoueccyansHoe
npaBo. OCHOBHOE BHHMaHME AHIAHHCKHX IOPUCTOB M NpaBOBOH HOKTPHHBI
COCPEeNOTOUEHO Ha obcnyxHBaHMM cyneOHOI NMPaKTHKH, HA BOMpocax cynebHoii
NpOLEAYpbl W N0Ka3aTeNbCTB. DTOMY COOTBETCTBYIOT W MOHATHS aHIIHIACKOTO
npasa, KOTOpbie COPMHUPOBANUCH HAa OCHOBE CyAeGHOrO MPOLECCA W PasIMUHBIX
BUAOB MCKOB. I'naBHas 3ajaua aHMIMACKOTO CyIbH COCTOHT B TOM, 4TOGbI
NPUMEHHTCIIBHO K TOMY HJIH HHOMY KOHKPETHOMY ey HAaTH COOTBETCTBYIOLIHIL
MpPeUeaeHT, ecNu TaKoBOi UMeeTcs.

Cyabsi, pewas neno, obs3aH cneaoBaTh UMEIOLEMYCS npeuenaeHty. Ipu
3TOM OH Monb3yeTca 6oAbLwoH cBOOOAOH yCMOTpPeHHs B TpaKTOBKE BOMpoca o
CXOACTBE paccMaTpUMBaeMOro JeNa, OTHEro 3aBUCHT NPHMEHEHHE TOM WITH MHOI
HOpMbI. OH MOXeT HaiiTh aHanoruio o6CTOATENLCTB W TOTAA, KOTA Ha nepBbiif
B3rnan ee HeT. Hakonel, oH BooGuile MoXeT He HaiiTH Takoro cXoacTBa
OOCTOATENLCTB, M TOTAA, €CNH OTHOWIEHHS He periiaMeHTHpOBaHbl HOpMaMH

CTaTyTHOrO npaga, Cyabs caM co3aaer NMPpaBOBYKD HOPMY, T.€. CTAHOBHTCH

3aKOHOAAaTeNEM. 16
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Tlocne cynebGHoii npakTiku (NpeLeaeHTHOro npaBa CyJ0B) Kak MepBOro u
OCHOBHOrO HCTOYHHKA AHMJIWHCKOrO npaBa B KauyecTBE BTOPOTO HCTOYHMKA
aHTIMHCKOrO NpaBa NPU3HAETCS CTATYTHOE NPABO - 3aKOHbI M MOA3aKOHHBIE aKTHL.
B Aurauv Her nucanoii KOHCTHTYUMH, ¥ TION «aHTIHiicCKON KOHCTHTYLIMEN»
MMECTCH B BHRY COBOKYNHOCTb HOPM 3aKOHAa H MpeleaeHTHOro mpasa,

ONPELENAIOUNX CHCTEMY W MPABOMOUHsI OPraHOB rOCYapCTBEHHOM BNacTH, npasa

v ¢BoGOIbI MONNAHHBIX. |’

3akoH (aKT mapnamenTa), COrIaCHO AHTHHCKON TPAAULHH B CNOXKUBLIEHCH
IOPUIHYECKON NOKTPHHE, CYMTAETCS BTOPOCTENEHHBIM MCTOYHHKOM npasa,
KOTOpbIH BHOCHT JIMLIb PAA TIOMPABOK M JAOTIONHEHHE K mpasy, CO3JJaHHOMY
CynebHol npakTukol (T.e. mpeuefeHTHOMY rpasy). (DOPMANbHO 3aKOH MOYET
H3MEHHTL WJIM OTMEHHTE HOPMY MpELEAEHTHOro MpaBa, W MpPH KOMIM3HK ¢
NPEUSACHTOM NPHOPHTET NPUHAANEKHT 3akoHy. Ho daxtHueckn camo neiicteue
3aKOHA OCYLIECTBIAETCA B pycjie W B KOHTEKCTE €ro cyaeGHO-npeLefeHTHOro
TOJKOBaHHA M NpHMeHeHUd. HopMsbl, comepxauinecs B 3akoHe, OKOHYATENBHO
ONpEACAAIOTCA W BKNOYAIOTCA B aHINMACKOE MpaBo AMLUL nocie cynebHOro ux
MCTOJIKOBAHHA W MPHMEHEHHS, MPHYEM UMEHHO B TO# (opMe ¥ B TOM CMBICTe, Kak
3TO  YCTaHOBMT  cynebuas mnpaktuka. IlostoMy —aHrnuiickue  1OpHCTHI
(IPEANOYHTAIOT LMTHPOBAaTh HE CaM TEKCT 3aKOHA, a MPUMEHSIOLIEE €ro peilieHHe
cyna. Camo aHrnuiickoe 3aKOHOAATENLCTBO TPALMLUMOHHO HAXOAUTCS MOX
3aMETHLIM  BIMAHHEM CyneOHOW TNpaKTHMKM M MpeLeleHTHOTO Ipapa, uTO
MPOABNACTCS B KA3yHCTHYECKOM Cnocofe H3NOXKeHHWs TNpaBoOBbIX HOPM B
3aKOHOJATeNbHbIX aKTaX.

B coBpeMeHHbIX ycnoBusx HabnionaeTca TeHAEHUMS OTXoAa  OT
TPaAHUHOHHOH KOHUEMLHK 33KOHA U YCHIEHHSA €ro CaMOCTOSATELHON PoJiH NpH
PerynnpoBaHWy HOBBIX OOLIECTBEHHBIX OTHOLUEHWH (BOMPOCOB COLHANBHOrO
obecrneueHHs, NPOCBELIEHHS, 31PABOOXPAHEHHS H T.1.), KOTOpble HaXOASTCA BHE
TPaAHUHOHHOM Cdiephl NeHCcTBHA NpeueneHTHOro npasa. Takoe 3akoHOAATENbHOE

MpaBo MpOTHBOMOCTOBNSETCANpPELEAEHTOMY MpaBy (oblleMy NnpaBy B LIMPOKOM

"7 Cm.: Anaposa T.B. Flpeuenent B cospementon anranfickoM npase n cyaebHoe npasoTBOpuecTso, 1976, Nu6. C,
42.





CMBIC/IE), M K HEMY He NpHMEHSIOTCS MPHHUHNBI MPEUEAEHTHOrO MNpaBa.
IMapnament, npuHUMas 3aKoHbI, Tpebyert, 4ToObl OHM NPUMEHSNHCH UMEHHO B TOM
BHAE, KaK OH yCTaHOBHUII, @ HE TPaAHLIMOHHOM MOPA/KE TONKOBAHUS U NPUMEHEHHS
3aKOHOB C MO3WUMH CyneOHbIX MpeneJeHTOoB.

[lon3akoHHble akThl («BO HCMONHEHHE 3aKOHA») HU3JAIOTCA OpraHamy
HCMOJIHHTENLHOH — BIAaCTH  JIMIL B MOPSAKE  peanu3aLuM NpaBOMOUHii,
ACJICTHPOBAHHBIX UM napnameHToM. [lpu 3Tom cymsl ofnanaiorT npasom B
HaJJIeXKalKX ClyvasX OTMEHAThb aKThl HCMONHUTENbHOM BNACTH.

Onpenenennoe 3HaueHye B KaYeCTBE HCTOUHMKA AHMMHACKOrO npasa uMeer
u obbluail. FOpunuyeckn 06a3aTeNbHBIME CUHTAIOTCS TAK HA3BIBAEMBIE MECTHBIC
o0bivan M ToproBule o6bmau. OpHaKo roCyRapCTBEHHO-NIPABOBAsA NpaKTHKA
MPHACPHKHUBACTCA H MHOXECTBa NPYrux oOblvaeB (CIOXKHMBLIMXCSH Tpamulluii) B
cthepe KOHCTUTYLIMOHHOTO, YTOAOBHOTO, TPYZAOBOTO NpaBa H T.[.

Mpaso CLLA, kak u aurauiickoe npaso, - 3To Mpexae BCEro Hpapo
CyneOHOM NpakTHKH, T.e. MPELENEHTHOE MpPaBO. 3aKOHbI Y MOZ3AKOHHBIE AKTHI
WrpaloT BCNOMOraTeNbHYI0 pPONb B KAa4yeCTBE AOMONHEHMS K [PELeAEHTHOMY
npa.y.

CyluecTBeHHOE OTIHYHE aMEPHKAHCKOTO MPaBa OT aHIHHCKOr0 COCTOUT B
ToM, 4To Konctutyuus CILUA (1787 r.) B kauecTBe OCHOBHOTO 3aKOHA CTpaHsbl
BO3BBILIAETCS HaJl OOIIMM MpaBoM, M OMPEJenseT OCHOBbLI AMEPHKAHCKOrO
001LecTBa ¥ FrOCY1apCTBa BCEro AeHCTBYIOIIEro npasa. '*

3HAUHTENbHBIE OTIHMYUS  AMEPMKAHCKOTO TNpaBa OT  AHMIUACKOro
obycnoBneHsl U denepatnsubiM yerpoiicteoM CILA, Hanuuuem 1 tenepatuBHoOro
3aKOHOAATEC/IbCTBA, M 3aKOHOAATeNbCTBA ITaTtoB. Kpome Toro, kaxawlii wirar
MMEET W CBOE NpeliencHTHOe npaso. Cyabl KaXIOro LITATa OCYLIECTBISAIOT CBOIO
FOPHCAMKLHIO HE3ABUCHMO JpYr OT Jpyra, H MO3TOMY COBEpLIEHHO He
00s13aTeNbHO,  UTOOBI  pelieHHs,  MPHHATHIE CylaMH  OJHOTQ  IUTaTa,
COOTBETCTBOBAJIH PEIICHNAM CY0B ApyruX wratoB. Hepenxu ciyyau, koraa cynbl

Pa3HBIX LOTATOB MPHHHMAIOT MO aHAJOTHYHBIM A€llaM HEeCOoBMNajarouine, a HHoraa

"Cwn.: Knann, B. Kpyniisie ccTemsl npasa 8 cospemennom mMipe. 2002, C.199,





U NpsAMO NpOTHBOpevaluue peuleHus. Bee 3To nopoxnaer MHorouucneHmwle
KOJTH3WH  MeXOy CuCTeMaMM MpaBa OTAENbHBIX LUTATOB, MEXIY HHMH W
¢enepansHoii cuctemoii npasa u T.4.

B CIUA unaue, uem B AHruu, AeiicTByeT npaBuno npeuesedta. Tak
Bepxosubiii cyn CILUA 1 BepxoBHble cyabl IITATOB He 06s3aHbl ClENOBATH
COOCTBEHHBIM pELUEHHSIM, H MOTYT H3MEHSTh CBOIO npakTHKy. Kpome Toro,
NpaBuiIo NMPeUeNeHTa OTHOCHTCA K KOMIIETEHLIMH IUTATOB 1 AEHCTBYET B Npejenax
cyneGHOMH CHCTEMbI COOTBETCTBYIOLLIErO LUITATA.

Eite oaHo otauune npasa CLIA ot aHrmiickoro - 1o KOHTpOJb CYJOB 33
KOHCTHTYLINOHHOCTBIO 3akoHOB. BepxosHeiii cyn CLLIA, BepxoBHbie Cyab! WITATOB
MOTYT NPU3HATE COOTBETCTBEHHO TOT HIW WHOH dienepanbHblil 3aKkoH 1U6O 3aKOH
lITaTa HEKOHCTHTYUHOHHbIM. CynebHble opransi Qejepauud W WITATOB
OCYLUECTBASAIOT TakKiKe KOHTPOAb 32 KOHCTHTYLHOHHOCTBI) AKTOB NPHMEHEHUA
obwero npasa. Jlioboe cynebHoe pelueniie MOXeT 6bITh aHHYJTHPOBAHO B city4ae
NPHU3HAHHA €ro MPOTHBOPEYALIHM KOHCTUTYLHOHHOH HopMe. DTOT npaBoBOii
HHCTHTYT BECbMA BaXK€H KaK CPEACTBO 3aCTaBHTh CyJAeOHbIE HHCTAHLMM YBaXaThb
CyneOHble NMPUHUMNLI MpaBa W OGECNE4UTb TEM CaMbiM €JMHCTBO NpPAaBOBON
cucremsr CILLA.

B CIUA ygensercsa Gonbluoe BHMMaHHe KOAM(QUKALMK JNeiiCTBYIOLIEro
38KOHOAATE/IbCTBA, HO AMEPHMKAHCKHE KONEKCh! CYILECTBEHHO OTIIMYAKOTCH OT
pOMaHO-repMaHCKHX KOAEKCOB.

Konekcsl eponefickoro obpasua uMetotes Tonbko B wrate Jlynsuana, rae
COXPaHSETCA pOMaHO-repMaHcKas TpaauLIus.

B ocranbHeix wTatax JefcTBYIOT KOZEKCHI APYroro THMA, KOTOpble
NPeACTaBAAOT Cco0O0H KOHCOAMAALMIO MpexHuXx HopM. TakoBbl rpaxaaHcKHe
KOAEKCBI, KOTOPEIC NPUHATHI B psAfae wraToB (Kanudopuuy, ropmkun, MouTane
M p.); MPax1aHCKO-NPOLecCYalibHbIE KOAGKCHI H T.A.

Konexcom B CLLIA nMenyioTcs Takxe pasnuqHble CHCTEMATH3UPOBAHHBIC
cobpaHus IEeHCTBYIOLIErD drenepansHoro 3aKOHOAATENbCTBA WU

3aKOHOAATENbCTBA OTACABHBIX LUTATOB. Takue KOIOEKCEl HE BKIOYAKOT B cebs





HOPMbI TPENEISHTHOTO Npaga.

2. Cuctema pesMrio3HO-TPaAULMOHHOTO NpaBa.

IlpaBoBbie cucTeMbl MHOrHX cTpaH A3MH U AQpHKH He obnajaloT Toii
CTEMEHBLIO EAMHCTBA, KOTOpas CBOWCTBEHHAa paHee OXapaKTePH30BAHHLIM
NpaBoOBbIM CeMbAM. OIHAaKO Yy HUX MHOTO 00Liero no cywectsy 1 opMe, BCce OHH
OCHOBBIBAIOTCS Ha KOHLENUMSX, OTNIHYAIOLIMXCA OT TEX, KOTOPbIE€ TOCTIOACTBYIOT B
3anafnelx crpaHax. KoHeuHo, BCe 3TH NpaBOBble CHCTEMBI (CEMBHM) B KaKOWH-TO
Mepe 3aHMCTBYIOT 3amajHble WAEH, HO B 3HAYMTENbHOH Mepe OCTaiOTCH BEpHBI
B3MJIA4aM, B KOTOPBIX MpaBO MOHWUMAeTCs COBCEM HHAYe W HE MPH3BAHO
BBIMONTHSATD Te e (yHKLUMHM, 4TO B 3aNajIHBIX CTPaHaX.'

Cuuraercs, 4TO NPHHUMILY, KOTOPbIMH DYKOBOACTBYIOTCS HE 3amafHbie
CTpaHbl, ObIBAIOT ABYX BHJOB:

l. Ilpusnaercs Oonblias LEHHOCTb NMpaBa, HO CaMO TIPaBO MOHUMAETCH
MHaue, YeM Ha 3anajie, UMeeT MecTO NepenieTeHHe MPaBa U PeliurHy;

2. OrtbGpaceiBaeTcs caMa uies npaBa W YTBEpXIaeTcs, YTO OOLIECTBEHHbIE
OTHOILIEHHS JOJDKHBI PErNIaMEHTHPOBATLCA HHBIM MyTeM.

K nepso#i rpyrine penMrio3Ho-TpaguMOHHON CHCTEMBI OTHOCATCS CTPaHb
MYCYNBMAHCKOI'0, MHAYCCKOrO M HYAEHCKOro mnpasa, KO BTOpPOil - CTpaHbl
Hanbhero Bocroka, Adpukk u Maaarackapa.

3.MycynbMaHcKas MpaBoBas CHCTEMa.

MycynbsMaHCKOe Mpaso - 3TO cUCTeEMa HOPM, BhIPAXKEHHBIX B PENHTHO3HOI
(opMe M OCHOBAHHBIX Ha MYCYJbMAaHCKOI penuruu - uciame. McinaM UCXoauT M3
TOr0, YTO CYWECTBYIOLUEE TMNpaBO MPOM3OWINO0 OT Ajaxa, KOTOpbIH B
onpefieleHHbI# MOMEHT MCTOPUH OTKpbU1 €ro 4ejioBeKy uepe3 Mpopoka
Myxammena. OHO oxBaTbiBaeT Bce c()epbl COUMANBHON HKHM3HH, @ HE TOJNBKO T,
KOTOpble MOANEXKAT NPABOBOMY peryiupoBaHuio. -

[lpaBo Annaxa naHo YeNoBeKy pa3 M HaBceraa, Ho 60XkecTBEHHbIE OTKPLITHS

HYXOAKOTCA B Pa3bACHEHHUAX H TONKOBaAHUAX.

PCum.: Pacconon M.M. Ynpaeneniie npasossisu cuctemami. 1984, Ne 1. C. 59.

*'Cu.: Tuynosa JIB. CrcTeMubie cBa3n npasosoii aeiictaurensiocTy. CI16., 2004. C. 103.





McTounukoM MmycynbMmaHckoro npasa ssnstorca: 1) Kopaw - cesuieHHas
KHWUra pcinama M OCHOBa MYCYJNIBMaHCKOrO MpaBa; 2) CyHHa - COBOKYIMHOCTb
MpeAnycaH’ii O BLICKa3bIBAaHUAX W JAefaX mMpopoka Myxammena, HMEKOLLHMX
npaBoBOe 3HaueHue; 3) Hixkma - obuwee (enHHOE) MHEHHE ABTOPHTETHBIX
NpaBOBEAOB HCMaMa; 4) KUAC - CYXASHHE MO aHaNOrHK B BOMIpocax npasa.

[lapuat - 3TO MO CyTH cBoeil penuruosHslit (6oxcecTBeHHLIH) 3aKOH,
JHKTYEMbIH BEPYIOLHM, T.€. COBOKYNMHOCTDb NMPEANHCAHHH O TOM, YTO OHH JOMKHbI
Nenath ¥ 4ero He AOMKHBI AenaTh. B ocHOBe apuaTa, kak M ApyriX peMrHo3Ho-
HOPMAaTHBHbIX CHCTEM (MHAYCCKOTO Mpaea, HyAeHcKoro npaea, npaea psaaa CTpaH
HansHero BocToka), nexut uaes pennrdosHbix 00a3aHHOCTel YenoBexa, a He ero
npas. IlocneacTevem HeBbinoAHeHUA 00A3aHHOCTEH ABJIAETCS IPexX TOrO, KTO HX
Hapyliaer, MO3TOMY MYCYJIBMAaHCKOE NpPaB0 He ylenseT MHOTO0 BHHMaHUA
CaHKUMSAM, YCTAHOBIIEHHBIMH CAMHMH HOpMaMH.

KopaH M cyHHa - OCHOBHble MCTOPHYECKHE WCTOYHHKH MYCYILMAHCKOro
MpaBa, HEMOCPEACTBEHHO CBA3aHHbIE C HMeHeM Myxammena. *'

B kauectBe obOwero (M oOuwenpuHATOr0) nNpHUeMa TOAKOBaHMA H
NPHMEHEHHUS LIapyHaTa MYCYIbMAHCKUMH MpaBoBeJaMH Obifi MpU3HAH KHSC -
crnocob cyxAeHHs O npase Mo aHANOTHH.

MycynsmaHckoe npaBo kak ocoboe peiMrHo3Hoe TpaBo  OOIUIMHBI
BEPYIOLIUX HCJIAMHUCTOB HE CIEAYET CMEWKBaThb ¢ CHUCTEMOH HaUHMOHAJILHOTO
npaBa TOHW MW WHOH MYCYNbMaHCKOH cTpaHbl. BO3HHKHYB Ha MCXOJAHOIH OCHOBe
[apHaTa, HallMOHANBHBIE CHCTEMbl IO3UTUBHOrO MpaBa 3TUX CTPaH 3HAYWTENLHO
OTJIHYAKOTCS OPYT OT JApYyra.

Bnusnve 3amagHoro nmnpaBa Ha HaUWOHANbHBbIE CHCTEMBI MpaBa
MYCYNbMaHCKHX CTpaH OCODEHHO YCHJIMJIOCh B YCIOBUAX COBPEMEHHOIO
MEXAYHApOAHOrO COTPYAHMYECTBA Pa3NHUYHBIX TOCYAapcTB M pa3BUTHA
WHTErpaLMOHHbBIX MPOLECCOB B ODNACTH IKOHOMHKH, 3KOJOTHH, 6OpbObI NPOTHB
MEXlyHAapOAHOM NPECTYMHOCTH U T.1.

O,ELHaKO JTa oO1as NO3HTHBHAA TEHACHLKA K MoJaepHU3allH

?'Cm.: MpasoBsbie chcTeMl cTpan Mupa. Jnunknoneauyeckitii cnpasounnk. M., 2000.C. 400.





HaLMOHANBHBIX CHCTEM MpaBa B AyXe 3anajJHoro rpasa B LIEJOM psAAe Cyyaes
MpepbIBACTCA TOMATHLIMM  JBUXEHMAMH, YCHJIEHHEM B TEX HIH HHBIX
MYCYNbMaHCKHX CTpaHax ¢akTopa HcIaMckoro (ryHaaMeHTanusMa, ponu
TPaJAWL{MOHHOrO LIapHaTa, pealu3aluii lap1uaTckoro cyaa u T.4.

Mycynbmanckoe npaBo choOpMHPOBANock B riybOKOM CPefHEBEKOBbE M C
TeX MOp NMPOAENans CyLIECTBEHHYIO 3BOJIOLMIO C TOUKH 3PEHUS PasBHTHA CBOHMX
MCTOYHUKOB. JTO Npaso LEPKBH, NpaBo 00LIMHb! BepyloinX. OObluan He BXOIAT B
MYCYJIbMaGHCKOE MpaBO W HUKOIAa HE pacCMarTpHUBAJIUCL KAK ero HCTOUHHKU. B
NpaBoBOH JEHCTBUTENBHOCTH ULIMPOKO HCTIONB3YIOTCS COrMALUEHUs, KOTOpble
MOTYT BHOCHTh CYLLECTBEHHbIE H3MEHEHUS B HOPMbi MYCYJIBMaHCKOTO MpaBa, HO
He cuMuTarTCcs 0653aTeNbHBIMH.
PasBuTHe 3TOMH cHcTeMbl npaBa npekpatusiock B 10 B., Koraa oTnana BO3MOXHOCTb
ero TonkoBaHus. Jns npucnocodaeHus MyCcynbMaHCKOTO MTpaBa K COBPEMEHHOI
JEUCTBUTENBHOCTH UCTIONL3YIOTCH cnocobbl, HaxoaslKecs Kak Obi BHe
MYCYJ1IbMaHCKOr0 Mpasa: coryalleHus, 3aKOHoJaTeNbCTRO, 06blyau, He
npoTHBopeyaliye emy. B ctpaHax MycynbMaHCKOTO NpaBa CyllecTBOBAN U
CYLLECTBYET AyaJiu3M cyAeOHOH opraHu3auKn: Hapsy CO cnelHaibHbIMU
PEeNMrHo3HbIMU cyaaMu (kaau) Bceria (pyHKLHOHUPOBAIH K APYrHe TUIbI CYJOB,

NpUMEeHsBIIKWE NPHUMHTHUBHBIC 00BIYaH WITH 3aKOHOAATENIbHbIE aKThl (pel‘.}'laMeHTb])

BNAacTH.
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SAKITIOYEHHUE

B nannoii paboTe B COOTBETCTBHM C ee LEAbIO W 3ajayaMu  Obutu
PacCMOTpEHBI: MOHATHE U COACPKAHWE MPABOBLIX CHUCTEM, @ TAKKE OCHOBHBIE
NpaBoOBbIE CUCTEMbI COBPEMEHHOCTH, UX OTJIIHUYHSA,

B pe3synabTaTe NpoBeAEHHOro HCCNENOBAHUS MOXHO CAeNaTh CleLylollMe
BbIBOZbI:

[lpaBoBas cucTeMa — 3TO COBOKYNHOCTb BHYTPEHHE COIIACOBaHHMIX,
B3aHMOCBA3aHHbBIX, COUHANILHO OAHOPOAHBIX HOPUAUYECKHUX CPEACTB, C MOMOILEIO
KOTOpbIX nyOnuyHas BAAcTb OKa3blBAET  peryisATHBHO-OPraHusyoliee u
crabunusupyiowiee Bo3faelicTBHE Ha OOLLECTBEHHBIE OTHOWIEHHUS, MOBEJAEHHE
mojeil 1 UX o0 beHHEHHIA.

CrpykTypa npaBoBoOii cHCTEMBbl - 3TO YCTOHYMBOE €JWHCTBO 3JIEMEHTOB
NMpaBoOBOM CHCTEMbI, HX CBf3€H, LUEJNOCTHOCTH, CBA3e€H 3EMEHTOB C LENbIM.
CTpyKTYpHBIMH 3JIeMEHTaMH CUCTEMbI MpaBa SBIAIOTCA: HOpMa NpaBa, HHCTHTYT
npasa, OTpaciie Mpara, MOA OTpacib npasa. Psag ydyeHbIX K CTPYKTYPHbIM
3NEMEHTaM CUCTEMBI NIPaBa OTHOCUT UCYOHHCTUTYTHI.

B Hacrosiiee BpeMs BbIAENAIOT ClieAylOLHe MPaBOBbIE CUCTEMbI: POMaHO-
repMaHCKylo, aHIN0-aMepHKAHCKYI0, MYCYABMaHCKYHO, MHAYCCKYHO (MHAyccKoe
NpaBo),CHCTEMY PENHIHO3HO — TPAAHLIHOHHOTO MpaBa.

Kaxnas M3 ykasaHHbIX MpaBOBbIX CHCTeM o0najaet onpeaesieHHo
cneyudUKol, Npucylleld TOJNbLKO el M OTNHYaKllUed ee OT APYrHX NpPaBOBbLIX
CUCTEM.

PomMano-repmaHCKyl0 NpaBOBYIO CUCTEMY XapaKTepH3YylOT TaKue NMpHU3HaKH,
KaK eAHHas Wepapxu4ecky MOCTPOeHHas CHCTEMa MCTOYHHKOB NMHCAHOIO Npasa,
JIOMHHHUpYIOLIEE . MECTO B  KOTOPOH  3aHUMAlOT  HOPMATHBHBIE  AKThbl
(3aKoHO#ATeNbCTBO); rnaBHas poAb B (OPMUPOBAHWM MpaBa OTBOAMTCSH
3aKOHOAATEN0, KOTOpBI co3paer ofuue opuAHyYecKHe rMpaBuia MNoBEACHH,

NpaBonpUMEHHTEND XKe (Cybsl, AAMUHUCTPATHBHBIE OpraHbl U T.M.) MPH3BaH AHLIb
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TOYHO peanu3oBLIBATE 3TH OOLINE HOPMBbI B KOHKPETHLIX NPaBONPUMEHHTENBHBIX
aKTax.

CeMbsi aHr0-aMEpHKaHCKOro npaBa 06naj@eT CleAYIOUNWMY TPH3HAKAMA:
OCHOBHBIM MCTOUHHKOM MpaBa BhICTYMAeT CyAeOHBIH NpeneaeHT; Belylas poiib B
(popmMupoBannH npaBa OTBOAMTCS CyAy, KOTOpPbIi B 3Toit CBA3KM 3aHHMaeT ocoboe
MONOXKEHHE B CHCTEME TrOCYAApCTBEHHLIX OPraHoB; Ha [MEPBOM MeCTe He
00513aHHOCTH, a NpaBa 4eNOBEKa U IPaKAAHKMHA, 3aIMILAEMbIE TIPEXKAE BCEro B
CynebHOM MOpAAKe; rIiaBeHCTBYIOLlEe 3HA4YeHWE HMEET B MEPBYIO OYEpElb
MpoueccyanbHOe Npaso.

CeMbe  pESHMTHO3HO-TPAfAHMLIMOHHONO MpaBa MpPUCYLIH  CHEAYIOLUHE
NPU3HAKK: TNaBHbii TBOpEl npasa - bor, a He o6lUecTBO, MO3ITOMY IOPHAHYECKHE
npeAnvcaHis AaHbi pa3 ¥ HaBcerJa, B HHX HYXKHO BEPHTb H COOTBETCTBEHHO
cob10aTh; HCTOYHHWKOM NpaBa ABJSIOTCHA PENUTHO3HO-TPANHUIHOHHEIE HOPMBI K
UEHHOCTH, coaepKawuecs B 4YacTHOCTH B Kopane, CyHue, WmxkMe u

pacnpocTpaHsiolHecs Ha mycynbmaH, 1160 B lllactpax, Benax, 3akoHax MaHy n

T.A.
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